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GENERAL EXPLANATORY NOTE

[ ] Words in bold type in square brackets indicate deletions from the principal Act

Words underlined with a solid line indicate insertions into the principal 4
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Notes to this Draft

This draft proposes amendments to the Companies Act, 2008 to—

(a) Dbetter provide for the administration of the principal Act, and in particular to

5 establish a proper foundation for certain necessary regulations;

(b)

(c)
10

(d) correct various numbering, spelling, " reference, alignment and

typographical errors in the text.

A Table of Changes is appended to th sof ‘this Bill, setting out a complete list of all

provisions of the Companies Act, 2008 affected by amendments proposed in this Bill.
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BILL

To amend the Companies Act, 2008 (Act No. 71 of 2008, hereinafter ‘the principal Act’)to

disharmony and ambiguity in the principal Act that could result in misapplication of the

principal Act in a manner contrary to its policy; to corr arigus numbering, spelling,

punctuation, reference, alignment, typographical and otheér patent errors in the text of the

principal Act, and for related matters.

BE IT ENACTED BY THE PARLIAMENT OF THEREPUBEIC OF SOUTH AFRICA, AS FOLLOWS: -
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Part 1 — General Provisions, Interpretation and Amendments affecting Chapter 1 of the

Principal Act

1. Definition of principal Act,short title and commencement of Act

5 (1)  In this Act, “principal Act” means the Companies Act, 2008 (Act No. 71 of 2008).

(2)  This Act is called the Companies Amendment Act, 2010 and comesgnto @peration

on the date on which the principal Act comes into operation in tgr getion 225

of that Act.

2. Amendment of definitions and expressions used in the principalAct’
10 (1)  Section 1 of the principal Actis hereby amende

(a) by the insertion, immediately b f_-flnition of “advertisement”’, of the

following:

““accounting record$™ ‘means  information in_written or_electronic_form

15

‘aequiring party”, when used in respect of a transaction or proposed

action, means a person who, as a result of the transaction, would directly

20 or indirectly acquire or establish direct or indirect control or increased control

over all or the greater part of a company, or all or the greater part of the assets

or undertaking of a company;”

(b) Dby the insertion, immediately before the definition of “alterable provision”,

of the following:

25 ““all or the greater part of the assets or undertaking”, when used in respect

of a company, means—
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(©)

(d)

(e)

()

(a) in the case of the company’s assets, more than 50% of its gross assets at

fair market value, irrespective of its liabilities; or

(b) in the case of the company’s undertaking, more than 50% of the value of

its entire undertaking, at fair market value;”

in the definition of “amalgamation or merger”, by the substitution,for

paragraph (b), of the following:

“(b) the survival of at least one of the amalgamating or m ggmpanies,

with or without the formation of one [ore]or more panies, and

the vesting in the surviving company or co ogether withany

such newcompany orcompanies, of all of the asséts and liabilities that

were held by any of the amal amating or merging companies

immediately before the implem the agreement;”

by the insertion, immediatel e definition of ‘“audit”, of the

following:

““asset” means a resource:controlled by an entity as a result of past events,

and from which_fu :_g_:onomic benefits are expected to flow;”

by the substitutionfor the definition of “audit” of the following:

’ has the meaning set out in the Auditing Profession Act, but does not

Qﬁ mplated in section 30 (2)(b)(ii)(bb);”

by the substitution in the definition of “auditor”, for the expression “Auditing

[Professions] Act”, of the expression “Auditing Profession Act”;

by the substitution, for the definition of “Banks Act”,of the following:

““Banks Act” means the Banks Act, [1993 (Act No. 124 of 1993)]1990 (Act
No. 94 of 1990);”
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(h)

9]

by the substitution in the definition of ‘“‘company”, for the opening phrase, of

the following:

“ “company” means a juristic person incorporated in terms of this Act, a

domesticated company,or a juristic person that, immediately before the

effective date—"’

by the substitution, for the definition of “convertible securiti¢ '

following:

“ “convertible[securities]’, when used in relation

ollowing:

“ “creditor” means a person to whom a company is or may become obligated

in terms of any liability or other obligation that would be required, in terms of

section 4(2)(b)(i), to be considered by the company if it were applying the

solvency and liquidity test;”

in the definition of “distribution”, by—
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@

(n)

(i) the substitution,for the opening phrase of paragraph (a), of the

following:

“(a) transfer by a company of money or other property of the
company, other than its own shares, to or for the benefit of oneor
more holders of any of the shares of that company or of another

29

company within the same group of companies, whether—

(i) the substitution in paragraph (a), for the opening |
paragraph (iii), of the following:

“(iii) [is]as consideration for the acquisitions

iii)  the substitution, for paragraph (c), of thé:following:

“(c) forgiveness or waiver byi any of a debt or other obligation
fig rmore holders of any of the shares

: her company within the same group of

by the insertion, i tately before the definition of “effective date”, of the

following:

“ “domesti I company” means a foreign company whose registration has

ferfgd to the Republic in terms of section 13 (5) to (9);”

bstitution, for the definition of ‘“group of companies”, of the

ollowing:

“““group of companies” means two or more companies that [share a holding

company or subsidiary relationship]are related or inter-related as a result of

one or more relationships contemplated in section 2 (1)(¢)(i) or (ii);”

by the substitution, for the definition of “holding company”, of the following:
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(0)

)

(@

(r)

(s)

“ “holding company”, in relation to a subsidiary, means a juristic person [or

undertaking]that controls that subsidiaryas a result of any circumstances

contemplated in section 2 (2)(a) or 3 (1)(a);”

by the substitution in the definition of “inspector”, for the expression “section

2097, of the expression “section 209(1)”;

by the substitution, for the definition of “inter-related”, of the fol_lo- ':'.:Vng:

““inter-related””, when used in respect of three or mor means

s0ns,
persons who are related to one another in a linkedseriesiof #€la

that two of the persons are related in a manner[asjcontemplated in section 2

(D[(d)], and one of them is related to the third in any Such manner, and so

forth in an unbroken series;”

investigator”, for the expression

9@77;

by the substitution in the definitio

“section 209”, of the expressi

99 ¢

by the substitution in the definition of “knowing”, “knowingly” or “knows”,

for paragraph (a), of t
“(a) had actual'‘knowlédge of [that]the matter; or”

mmediately after the definition of “knowing”, ‘“knowingly”’

the settlement of which is expected to result in an outflow from the entity of

resources embodying economic benefits;”

by the substitution, for the definition of “member”, of the following:

“ “member”, when used in reference to—

a a close corporation, has the meaning set out in section 1 of the Close

Corporations Act, 1984 (Act No. 69 of 1984); or
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(w)

(b) a non-profit company,means a person who holds membership in, and
specified rights in respect of, that non-profit company, as contemplated

in Item 4 of Schedule 2;0r

(c)  any other entity, means a person who is a constituent part of that entity;”

by the substitution, for the definition of “Memorandum of Incorporation”,

of the following:

“ “Memorandum’’, or‘““Memorandum of Incorporation”,

document, as amended from time to time, that sets out rig

responsibilities of shareholders, directors and otherséwithin and in relation to a

company, and other matters as contemplated in section 15 and by which—

(a) [that sets out rights, duties and resp ities of shareholders,

directors and others within an ion to a company, and other

matters as contemplated i , and]the company was

the date it was converted to a company in terms of Schedule 2;

or[a pre-existing company was structured and governed

before the later of the—

(aa) the effective date; or

(bb) the date it was converted to a company in terms of

Schedule 2;]

(¢) __adomesticated company is structured and governed;”
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)

(W)

x)

v

(2)

by the substitution, for the definition of ‘“ordinary resolution”, of the

following:

“ “ordinary resolution” meansa resolution adopted_with the support of more

than 50% of the voting rights exercised on the resolution, or a higher percentage

as contemplated in section 65 (8)—

(@) at a shareholders meeting;[, with the support of more than 50.% of the

voting rights exercised on the resolution, or a higher @

contemplated in section 65 (8);] or

(b) by holders of [a]the company’s securities acting o than:at a meeting,

as contemplated in section 60;”

by the substitution, for the definition of “p rsonal Jiability company”’,of the

following:

“ “personal liability compan aprofit company [whose

Memorandum of Incorpor st‘a;esy that the company is a personal
liability company, as

(©);”

templated]that satisfies the criteria in section8(2)

by the substi r the definition of “prescribed officer”,of the following:

““prescribed officer” means [the holder of an office]a person who,within a
cempianys performs any function that has been designated by the Minister in
of section 66 [(11)](10);”

by the substitution in the definition of ‘“private company”, for paragraph (a),

of the following:

“(a) is not a [company or a]public. personal liability, or state-owned

company; and”

in the definition of “registration certificate” by—

(i) the insertion, at the end of paragraph (c), of the expression “or”’; and
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(aa)

(bb) by the insertion, immediately af

(co)

(ii) the insertion, immediately after paragraph (c), of the following:

“(d) __a domesticated company, means the certificate issued to it upon

the transfer of its registration to the Republic in terms of section

13 (5) to (9),”

by the substitution, for the definition of “‘securities”, of the following:

“ “securities”[has the meaning]means—

(a) any share issued, or authorised to be issued, by a

113

efinition of “securities’’, of the

following:

113

egister required to be established by a profit

securities register” means the

on50(1);”

company in terms of s

“ “series of integrated transactions” has the meaning set out in section 41

@ b);”

@substitution, for the definition of “special resolution”, of the following:

ecial resolution” means[a resolution adopted]—

(a) in the case of a company, a resolution adopted with the support of at

least 75% of the voting rights exercised on the resolution, or a different

percentage as contemplated in section 65 (10)—

(i) at a shareholders meeting; or[, with the support of at least 75%
of the voting rights exercised on the resolution, or a
lowerpercentage as contemplated in section 65 (10); or]

(ii)) by holders of [a]the company’s securities acting other than at a

meeting, as contemplated in section 60;_or
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2

3)

(b) in the case of any other juristic person, a decision by the owner or

owners of that person, or by another authorized person,that requires the

highest level of support in order to be adopted, in terms of the relevant

law under which that juristic person was incorporated;”

(dd) by the substitution in the definition of “state-owned company”, for paragraph

(a), of the following:

Management Act, 1999 (Act No. 1 of 1999); o

The principal Act is amended by the substitution—

(a) in sections 118(1)(c)(i) and 165(8)(%)_ for xpression “[interrelated]” of

the expression “inter-related”;

12 2) 133(1)(c), 134(1)(c), 135(3)(a)(d),
and 170(2)(b) and in Item 7(4) of Schedule

(b) in sections 28(4), 109(1)
159(1)(b), 162(5)(f) and:£7)(b)(1}:

5, for the expressiof

t)

spective whether]”, of the expression “irrespective

of whether”;

(c) in the definition of ‘material’ in section 1, and in sections 31(2), and

165(143(b)

, for the word “[judgement]”, of the word “judgment”.

ading’ofsection 2 of the principal Act is hereby amended by the deletion of

S “[and inter-related]”.

Amendment of section 4 of Act 71 of 2008

Section 4 of the principal Act is hereby amended by—

(a)

the substitution in subsection (1),for paragraph (a), of the following:

“(a) the assets of the company or, [if the company is a member of a group of

companies]in the case of a holding company, the [aggregate]consolidated

assets of the company, as fairly valued, equal or exceed the liabilities of the
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company or,[if the company is a member of a group of companies]in the

case of a holding company,the[aggregate]consolidatedliabilities of the

company, as fairly valued; and”
(b)  the substitution in subsection (2), for paragraph (c), of the following:

5 “(c) unless the Memorandum of Incorporation of the company provides otherwise,

10 preferential rights upon liquidation of shareholders w

e 'preferential rights
upon liquidation are superior to the prefergntial rights upon liquidation of

those receiving the distribution.”

4. Amendment of section 5 of Act 71 of 2008

Section 5 of the principal Act is hereby am

15 (a)  the substitution, at the end:o
30:¢8) or 49 (4)”;

tion (4)(b)(i), for the expression “section 49 (4)”,

of the expression “

(b)  the insertion, imHi y after subsection (5), of the following:

“6) If % a conflict between any provision of this Act and a provision of the

requirements of an exchange—

20 the provisions of both this Act and the listing requirements apply

concurrently, to the extent that it is possible to apply and comply with

one of the inconsistent provisions without contravening the second; and

(b) to the extent that it is impossible to apply and comply with one of the

inconsistent provisions without contravening the second, the provisions
25 of this Act prevail except to the extent that this Act expressly provides

otherwise.”
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5. Amendment of section 6 of Act 71 of 2008

Section 6 of the principal Act is hereby amended by—

(a)

(b)

(c)

(d)

the substitution, for subsection (7), of the following:

the substitution in subsectio

the substitution in subsection (1), for the opening phrase, of the following:

“(1) A court, on application by the Commission,[or]Panel[,] or an exchange in

respect of a company listed on that exchange, may declare any agreement,

transaction, arrangement, resolution or provision of

Memorandum of Incorporation or rules—”

“(7) An unaltered electronically or mechanically, generated reproduction of any

document, other than a share certificate, may be tituted for the original for

any purpose for which the original céuld d in terms of this Act, if that

reproduction satisfies anyapplical fe piescribed requirementsas to the form or

manner of reproduction.”

or paragraph (a), of the following:

the extent that the specific content, or a particular effect, of any provision

of a company’s Memorandum of Incorporation—

(a) s required of the company by or in terms of any applicable public

regulation, or by the listing requirements of an exchange; and

(b) _ has the effect of negating, restricting, limiting, qualifying, extending or

otherwise altering the substance or effect of an unalterable provision of

the Act
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that provision of the company’s Memorandum of Incorporation must not be

construed as being contrary to section 15 (1)(a).”

6. Amendment of section 10 of Act 71 of 2008

Section 10 of the principal Act is hereby amended by the substitution, for subsection (2), of

the following:

“(2) The following provisions of this Act, and any regulations made in res

provisions, do not apply to a non-profit company:

(a)

(b)

(c)

y such

Part D of Chapter 2 — Capitalisation of profit compatii
Part E of Chapter 2 — Securities registration afig transfer.

Section 66 (8) and (9) and section 68 <Electién of directors.

[(©] (D

(2]t

Parts B and D of Chapter 3, any secretaries, and audit committees,

except to the extent that an tion to appoint a company secretary, auditor

or audit committee arige terms of—

(i) a requirgs . the company’s Memorandum of Incorporation, as

section 34 (2); or

(i)  regulations contemplated in section 30 (7).

er 4 Public offerings of company securities.

apter 5 —Takeovers, offers and fundamental transactions, except to the

extent contemplated in Item 2 of Schedule 1.

Sections 146 (d), and 152 (3)(c) — Rights of shareholders to approve a business
rescue plan, except to the extent that the non-profit company is itself a
shareholder of a profit company that is engaged in business rescue

proceedings.

Section 164 — Dissenting shareholders’ appraisal rights, except to the extent

that the non-profit company is itself a shareholder of a profit company.”
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Part 2 — Amendments affecting Chapter 2 of the Principal Act

7. Amendment of section 11 of Act 71 of 2008

Section 11 of the principal Act is hereby amended by—

(a)  the substitution in subsection (1)(a)—

@

(i)

for the opening phrase, of the following:

“(a) may comprise one or morewords in an
whether[or not] the word or words ar

the purpose, together with—"

for paragraph (a)(ii), of the following;

(ii)

irrespective of

mmonly used or contrived for

the name of another company, domesticated company.registered

external company, close corporation or co-operative[unless the
company forms part of a group of companies using similar

names];

a name registered for the use of a person, other than the company

itself or a person controlling the company,as a defensive name in

terms of section 12 (9), or as a business name in terms of the

Business Names Act, 1960 (Act No. 27 of 1960)unless the

registered user of that defensive name or business name has

executed the necessary documents to transfer the registration in

favour of the company;
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(b)

(iii) a registered trade mark belonging to a person other than the
company, or a mark in respect of which an application has been
filed in the Republic for registration as a trade mark or a well-
known trademark as contemplated in section 35 of the Trade

Marks Act, 1993 (Act No. 194 of 1993) unless the registered

owner of that mark has consented in writing to the use of the mark

as the name of the company; or

(iv) a mark, word or expression the use of whic
protected in terms of the Merchandise Ma {
17 of 1941), except to the extent permitied by
Act; '

not be confusingly similar to a sizam e mark, mark, word or

expression contemplated in parsé

tred to in paragraph (a)(i), each company

() in the case of naniés r 2

bearing any such similar nameis a memberof the same group of

n who controls the company, is the registered owner of that

defensive name or business name;

iii) _ in the case of a name similar to a trade mark or mark referred to in

paragraph (a)(iii), the company is the registered owner of the

business name, trade mark, or mark, or is authorised by the

registered owner to use it; or

(iv) in the case of a name similar to a mark, word or expression

referred to in paragraph (a)(iv), the use of that mark, word or

expression by the company is permitted by or in terms of

theMerchandise Marks Act, 1941;
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[(b)](c)not falsely imply or suggest, or be such as would reasonably mislead a

person to believe incorrectly, that the company—

@

(ii)

(iii)

@iv)

is part of, or associated with, any other person or entity;

is an organ of state or a court, or is operated, sponsored, supported

or endorsed by the State or by any organ of state or a court;

person or entity;

is owned, operated, sponsored, supporte

enjoys the patronage of, any—

(aa) foreign state, he,ad' ate, head of government,

government stration or any department of such a

governmeiit or administration; or

nal organisation; and

sword, expression or symbol that, in isolation or in

1 the rest of the name, may reasonably be considered to

propaganda for war;

incitement of imminent violence; or

advocacy of hatred based on race, ethnicity, gender or religion, or

incitement to cause harm.”

(c)  the substitution in subsection (3), for paragraph (b), of the following:

“(b)

if the company’s Memorandum of Incorporation includes any provision

contemplated in section 15 (2)(b) or (c)restricting or prohibiting the

amendment of any particular provision of the Memorandum, the name

must be immediately followed by the expression “(RF)”; and”
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(d) the substitution in subsection (3)(c)(ii), for the expression “[(JPty.[)]”, of the

expression “Pty.”
(e) the substitution, for subsection (4), of the following:
“(4) The Minister may prescribe—

5 (a) _ additional commonly recognised symbols for use ing

names as contemplated in subsection (1)(a)(iii); ands

(b) _ alternative expressions, in any official langiage, which may be

used in substitution for any expressi to follow a

company’s name in terms of subsection (3

10 8. Amendment of section 12 of Act 71 of 2008
Section 12 of the principal Act is hereby amendeg

(a)  the substitution, for subsection (2), following:

“(2) The Commission mus each name as applied for in the name of the

applicant, unless};

15 (a) ered name of another company, close corporation or co-

aberative;]the applicant is prohibited, in terms of section 11(2)(a), from

the name as applied for; or

[the name of a registered external company; or]the name as applied

for is already reserved in terms of this section.

20 [(c) already registered in terms of this section.]”
(b)  the substitution—

(i) in subsection (3)(a), for the expression “section 11 (2)[(a) or] (b)”, of the
expression “section 11 (2)(b) or (¢)”; and
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(i)  in subsection (3)(b), for the expression “section 11 (2)[(c)]”, of the expression

“section 11 (2)(d);
(c)  the substitution in subsection (8), for the opening phrase, of the following:

“(8) In considering whether a person has abused, or may be attempting to abuse,
5 the name reservation system as contemplated in subsection (6) or (7), the

Commission, Tribunal or a court may consider any relevant congi

person or any related or inter-related person, including—"
(d) the insertion, immediately after subsection (9), of the followi

“(10) The registration of a defensive name may be transferr o another person by

10 notice in the prescribed manner and form andupon ayment of the prescribed

2

fee.

9, Amendment of section 13 of Act 71 of 200

Section 13 of the principal Act is hereby a

(a)  the substitution, for the s ing, of the following:

15 pany or transfer the registration of foreign company”
(b) the substitutieh in subsection (1), for the opening phrase, of the following:
¥ more persons, or an organ of state, may incorporate a profit company,
apdlan organ of state, a juristic person, or three or more persons acting in
common, may incorporate a non-profit company, by—"
20 the substitution in subsection (2), for paragraph (a), of the following:

“(a) filed in the prescribed manner and form, together with the prescribed fee; and”
(d) the insertion,immediately after subsection (4), of the following:

“(5) Subject to subsections (6) and (7). a foreign company may apply in the

prescribed manner and form, and with the prescribed application fee, to
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transfer its registration to the Republic from the foreign jurisdiction in which it

is registered, and thereafter exist as a company in terms of this Act as if it had

been originally so incorporated and registered.

“(6) A foreign company may transfer its registration as contemplated in subsection

(5) if—

(a) the law of the jurisdiction in which the company is registefed permits

(b)

(i1) by the equivalent of.a's

()

e majority of its shareholders are resident in the Republic;

the majority of its directors are or will be South African citizens; and

immediately following the transfer of registration, the company—

(1) _will satisfy the solvency and liquidity test; and

(i1) will no longer be registered in another jurisdiction.

“(7)__Despite satisfying the requirements of subsection (6), a foreign company may

not transfer its registration to the Republic as contemplated in subsection (5)

if—
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(a) _ the foreign company—

1) is permitted, in terms of any law or its Articles or Memorandum

of Incorporation, to issue bearer shares; or

(i1)  has issued any bearer shares that remain issued;

5 (b)  the foreign company is in liquidation;

(c) a receiver or manager has been appointed, whethe a_court or

otherwise, in relation to the property of the foreign.

(d) the foreign company—

10
(iii) _ has enteréd. a compromise or arrangement with a creditor, and
the compromiSe or arrangement is in force; or
15 catien has been made to a court in any jurisdiction, and not fully
to put the foreign company into liquidation, to wind it up or to
have it declared insolvent;
for the approval of a compromise or arrangement between the
20 foreign company and a creditor; or

cc) for the appointment of a receiver or administrator in relation to

any property of the foreign company.

“(8) _The Minister may make regulations—
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“(9)

(a)  prescribing forms and procedures for the consideration of applications

contemplated in subsection 5;

(b) for the registration of domesticated companies as contemplated in

subsections (5) to (7) and for the issuing of registration certificates to

such companies; and

(10)

The registration of a domesticated company*in terms of subsections (5) to (9)

does not—

(a) establish a new juristic pexs

(b) prejudice or affect the idéentity of the body corporate constituted by that

y, Or 1ts continuity as a juristic person;

ts of any person or affect the property, rights, liabilities

f that juristic person; or

(d

rénder ‘ineffective any legal proceedings by or against that juristic

10. Amendmer 1 of section 14 of Act 71 of 2008

n 14 of the principal Act is hereby amended by—

(a) the substitution in subsection (1), for the opening phrase, of the following:

“(D

As soon as practicable after accepting a Notice of Incorporation in terms of

section 13(1), or an application for the domestication of a foreign company in

terms of section 13 (5), the Commission must—"

(b) the substitution in subsection (2)(b), for the opening phrase, of the following:
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“(b) 1is [the same as the name of another company, close corporation or co-

operative,]a name that the company is prohibited, in terms of section 11(2)(a),

from using.or is reserved in terms of section 12 for a person other than one of

the incorporators, the Commission—"

(c) the substitution in subsection (2)(b)(i), for the expression “[(JPty.[)]”, of the

expression “Pty.”

(d) the substitution—

(i)  in the opening phrase of subsection (3), for the expres su .;Ection [T,

of the expression “subsection (1)”.

(i) in subsection (3)(a), for the expression “seétion 1] (2)[(a) or] (b)”, of the

expression “section 11 (2)(b) or (¢)”; an

(i)  in subsection (3)(b), for the exp ssi
“section 11 (2)(d);

getion 11 (2)[(c)]”, of the expression

Amendment of section 15 of

ontain any[special conditions applicable to the company, and any]

restrictive _or procedural requirement [for the amendment of any such

condition]in addition to the requirements set out in section 16, impeding the

amendment of any particular provision of the Memorandum of Incorporation;

(1)

or

(c) the substitution in subsection (4)(b), for sub-paragraph (i), of the following:

“@d) [20]10 business days after the rule [is published in terms of subsection

(3)(a)]is filed in terms of subsection (3)(b); or”
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(d) the substitution, for subsection (5), of the following:

“(5) If a rule that has been [published]filed in terms of subsection (3) is[not]

subsequently—

(a)  ratified as contemplated in subsection (4)(c), the company must file a

5 notice of ratification within 5 business days in the prescribed manner

and form; or

(b)  not ratified when put to a vote—

(1) the company must file a notice of ; )

business days after the vote, in the presc manner and form;

10 and

(ii) _ the company’s board may, n ake a substantially similar rule

within the ensuing hs, unless it has been approved in

advance by @

. “resolution[at aJof theshareholders.
[meeting.]”
15 (e)  the insertion, immediateljg terswbsection (5), of the following:

“(5A) Any failu, the rules of a company does not affect the validity of

anything dong.i#t terms of those rules during the period that they had interim

rovi:"ded in subsection (4)(c)(d).”

(f)  the sabstifution in subsection (6)(c), for subparagraph (ii), of the following:

20 ny other person serving the company [as a member of the audit committee

or]as a member of a committee of the board,”

12. Amendment of section 16 of Act 71 of 2008
Section 16 of the principal Act is hereby amended by—

(a)  the substitution, for subsection (9), of the following:
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“9) An amendment to a Company’s Memorandum of Incorporation takes

effect[from the later of]—

(a) [the date on, and time at, which the Commission accepts the filing

of the Notice of Amendment]in the case of an amendment that

changes the name of the company, on the date set out in the amended

registration certificate issued by the Commission in terms of
subsection (8), read with section 14 (1)(b)(iii); or

(b) in any other case, on the later of—

(1) the date on, and time at, which the Not

: f Amiendment is filed;

or

(ii) the date, if any, set out in th

(b) the insertion, immediately after subse

the business activities carried on by the company; and

any persons who—

(i) in their dealings with the company, may reasonably be considered

to have acted in reliance upon the joint and several liability of any

of the directors for the debts and liabilities of the company; or

(i1) may be adversely affected if the joint and several liability of any

of the directors for the debts and liabilities of the company is

terminated as a consequence of the amendment to the

Memorandum of Incorporation.
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“(11) A person who receives, or is entitled to receive, a notice in terms of subsection (10)

may apply to a court in the prescribed manner and form for an order sufficient to

protect the interests of that person.”

13. Amendment of section 19 of Act 71 of 2008

5 Section 19 of the principal Act is hereby amended by the substitution, for subsection (5), of

the following:
“(5) A person must be regarded as having [received]notice andknowlgétge o

(a)  any provision of a company’s Memorandum of Ing¢ atiot contemplated in

section 15(2)(b) or (c)if the company’s name includes ‘the element “RF” as

10 contemplated in section 11(3)(b), and the comp any’ sNotice of Incorporation or

a subsequentNotice of Amend to the

relevantprovision, as contemplatedsi

(b)

14.

15

20 = negligence”, of the expression “knowingly, wilfully, intentionally, fraudulently or

" due to gross negligence”;

(c) the insertion, immediately after subsection (8), of the following:

“(9) If, on application by an interested person or in any proceedings in which a

company is involved, a court finds that the incorporation of the company, any

25 use of the company, or any act by or on behalf of the company, constitutes an
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unconscionable abuse of the juristic personality of the company as a separate

entity, the court may—

(a) _ declare that the company is to be deemed not to be a juristic person in

respect of any right, obligation or liability of the company or of a

shareholder of the company or, in the case of a non-profit company, a

member of the company, or of another person specified in the

declaration; and

(b) __make any further order the court considers appropriafé to give effect to a

declaration contemplated in paragraph (a).”

15. Amendment of section 23 of Act 71 of 2008
Section 23 of the principal Act is hereby amended
(a)  the substitution in subsection (1), for

, of the following:

_any other case.[if, within the jurisdiction in

“(b) as an external profit company

which it was incorpo ted;.it meets legislative or definitional requirements

that are comparableé:to the legislative or definitional requirements of a

profit compan orporated under this Act.]”

(b)  the substitution, for gitbsection (2), of the following:

“2) 'poses of subsection (1), and the definition of “external company” as
g ut in section 1,a foreign company[isnot to] must be regarded as
“conducting business, or non-profit activities, as the case may be, within the

Republic”’[, unless] ifthat foreign company—{is engaged in, or has engaged

in, one or more of the following activities within the Republic:]

(a) _is a party to one or more employment contracts within the Republic; or

(b) subject to subsection (2A), is engaging in a course of conduct, or has

engaged in a course or pattern of activities within the Republic over a

period of at least six months, such as would lead a person to reasonably
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conclude that the company intended to continually engage in business or

non-profit activities within the Republic.

“(2A) When applying subsection (2)(b), a foreign company must not be regarded as

“conducting business activities, or non-profit activities, as the case may be,

5 within the Republic” solely on the ground that the foreign company is or has

engaged in one or more of the following activities:

(a) Holding a meeting or meetings within the Republico

or board of the foreign company, or otherwise c

company’s internal affairs[of the company] with

10 (b) establishing or maintaining any bank or other financial accountswithin

the Republic;

(c) establishing or maintaining 0ff1 agencies within the Republic for

the transfer, exchange ation of the foreign company’s own

securities;

15 (d) creating or

security i

juiring any interest in any property within the Republic.[; and]

20 [(g)

entering into contracts of employment.]”

y the substitution in subsection (4), for the expression “subsection [(2)](b)(ii)”, of

the expression “subsection (3)(b)(ii)”.

(d) by the substitution in subsection (6), for the expression “within [12] months”, of the

expression “within six months”.



GOVERNMENT GAZETTE, DD/MM/YYYY No. xx 35

DRAFT COMPANIES AMENDMENT BILL, 2010
19 July 2010

Page 35 of 103

16. Amendment of section 24 of Act 71 of 2008
Section 24 of the principal Act is hereby amended by—
(a)  the substitution in subsection (3), for paragraph (b), of the following:

“(b) arecord of its directors, including—

5 ) mpany,

a

(ii) _with respect to each past director, the information [required by or in

10 terms of subsection (5)]complied.in_teri ":"'E:‘sub-paragraph (i), which

must be retained for seven yeats afl past director retired from the

company;”’

(b) the further substitution in subsectio for paragraph (d), of the following:

“(d) notice and minutes.f all:shareholders meetings, including—

15 (i) all resolutions adopted by them[, for seven years after the date each

on was adopted]; and

(i

document that was made available by the company to the holders of

ectirities in relation to each such resolution, [;]

for seven years after the date each such resolution was adopted;”

20 he substitution, for subsection (4), of the following:

“(4) In addition to the requirements of subsection (3), every [profit] company must

maintain—

(a)  asecurities register or its equivalent, as required by section 50[; and], in

the case of a profit company, or a member’s register in the case of a

25 non-profit company that has members;
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(b)

(©)

the records required in terms of section 85, if that section applies to the

companyl[.]; and

the company’s registration certificate.”

17. Amendment of section 26 of Act 71 of 2008

Section 26 of the principal Act is hereby amended by—
(a)  The substitution for subsections (1) to (3) of the following:

“(1) A person who holds or has a beneficial interest in a
profit company[—1], or who is a member of a non-profj

to inspect and copy,without any charge feét any

company, has a right

uch inspection or upon

ioned in section 24 (3) (¢)(i) and (i1);

the notices and minutes of annual meetings, and communications

(e)

mentioned in section 24 (3) (d) and (e), but the reference in section

24(3)(d) to shareholders meetings, and the reference in section 24(3)(e)

to communications sent to holders of a company’s securities, must be

regarded in the case of a non-profit company as referring to a meeting of

members, or communication to members, respectively; and

the securities register of a profit company, or the members register of a

non-profit company that has members, as mentioned in section 24 (4).
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18.

“(2) A person not contemplated in subsection (1) has a right to inspect the

securities register of a profit company, or the members register of a non-profit

company that has members, or the register of directors of a company, upon

payment of an amount not exceeding the prescribed maximum fee for any such

inspection.

“I(2)1(3) In addition to the information rights set out in subsections[(1)(a)]_(1)

mandatory protection of any record [, as set out in]

‘equired By or in terms of

Part 3 of the Promotion of Access to Informatioﬁ Act2000 (Act No.2 of

2000).

[ A person may exercise the rights

contemplated in subsection:

(a) for areasonable pgriod during business hours;

(b) by direet regy

eith

ntative designated in writing; [or]and

2000 (Act No. 2 of 2000).”

(b)

respectively; and

words “this section”, of the expression “or section 31”.

Amendment of section 27 of Act 71 of 2008

in subsection (1) or (2), or

made to a company in the prescribed manner,

in “person, or through an attorney or other personal

in accordance with the Promotion of Access to Information Act,

-fitmbering of subsections(4), (5) and (6) as subsection (5), (6) and (7),

the insertion in subsection (7), in both paragraphs (a) and (b), immediately after the

Section 27 of the principal Act is hereby amended by the substitution, for subsection (6), of

the following:



38 GOVERNMENT GAZETTE, DD/MM/YYYY No. xx
DRAFT COMPANIES AMENDMENT BILL, 2010
19 July 2010

Page 38 of 103

“(6) If, in a particular year, the financial year of a company ends on a Saturday, Sunday or
public holiday, that financial year will be regarded [to have ended] as ending on the

next [following] business day.”

19. Amendment of section 29 of Act 71 of 2008

5 Section 29 of the principal Act is hereby amended by—

(a)  the substitution in subsection (1)(d), for the word “[produced]

“published”.

(b)  the substitution in subsection (5)(b), for the expression ;fepnsistént] with”, of the

expression “harmonious with”.
10 (c)  the substitution in subsection (6)(a), for subpar

“@{d) [do not] fail in a material way to ¢

(1); or”

20. Amendment of section 30 of A__gt

Section 30 of the principal A

15 (a) the substitution in suib$ection (2)(b), for the opening phrase, of the following:

“(b) inf ef;as of any other profit or non-profit company—"

(b)

gtitution in subsection 2 (b)(i), for the expression “as indicated by—", of the

expression “as indicated by any relevant factors, including—"";

the substitution in subsection 2 (b)(ii), for clauses (aa) and (bb), of the following:

20 “(aa) audited voluntarily [at the option of the company]if the company’s

Memorandum of Incorporation, or a shareholders resolution, so requires

or if the Company’s board has so determined; or
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“(bb) independently reviewed in a manner that satisfies the regulations made

in terms of subsection (7), subject to subsection (2A).[unless exempted

if it is a private company and—

(AA) one person holds, or has all the beneficial interest in, all of the

5 securities issued by the company; or

(BB) every person who is the holder of, or has a beneficial interest
in, any securities issued by the company is direétor of
‘tor, and

9 (12).]”

the company unless the company has only one

that director is a person contemplated ix

10 (d) the insertion, immediately after subsection (2), of the following:

reement, aprivate company

“(2A) Except to the extent required by any oth

is_exempt from the requirementsin ‘this tionto_have its annual financial

statements audited or independé viewed,and from the requirements of

ho is a holder of, or has a beneficial

subsection (3) (d), if every:

15 interest in, any securities issuéd by the company is also a director of the

company.”

(e) the substitution in.sul on (6), for paragraph (f), of the following:

“(f) financigl assistance to a director, past director or future director, or person

ny of them, for the subscription of [shares]options or securities, or

20 trchiase of securities, as contemplated in section 44; and”
the, stibstitution in subsection (7)(a), for the expression “[private]companies”, of the
xpression “profit or non-profit companies”;
the insertion, immediately after subsection (7), of the following:
“(8) Despite section 1 of the Auditing Profession Act, an independent review of a
25 company’s annual financial statements required by this section does not

constitute an audit within the meaning of that Act.”
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21.

22.

23.

24.

Amendment of section 32 of Act 71 of 2008

Section 32 of the principal Act is hereby amended by the repeal of subsection (6).

Amendment of section 33 of Act 71 of 2008

Section 33 of the principal Act is hereby amended by the substitution in subsection (1)(a),

for the expression “section (30)(2)[(a)]”, of the expression “section 30(2) or the;

contemplated in section 30 (7)”.

Amendment of section 34 of Act 71 of 2008

Section 34 of the principal Act is hereby amended by the substitution,*for subsection (2), of
the following:

“(2) A private company, personal liability c ' or non-profit company is not

required to comply with the extended 4g ty requirements set out in Chapter

3, except to the extent[that the cem ngf’s Memorandum of Incorporation

provides otherwise.] required-by—

(a)  section 84(1)((:'

randum of Incorporation.”

thesubstitution, for subsection (1), of the following:

“(1) All of the shares of any particular class authorised by a company have
preferences, rights, limitations and other terms that are identical to those of
other shares of the same class[, except to the extent that the company’s

Memorandum of Incorporation provides otherwise].”

(b) the insertion, immediately after subsection (8), of the following:
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“(9) A person—

(a) _acquires the rights associated with any particular securities of a

company when that person’s name is entered in the company’s securities

register as aperson to whom those securities have been issued or

transferred; and

(b)

company, or surrender to the company of those.gecurities has been

entered in the company’s securities register.”

25. Amendment of section 38 of Act 71 of 2008

Section 38 of the principal Act is hereby amended by th Bstitution, for subsection (2), of

the following:
“(2) If a company issues shares—

(a)  that have not been aut] in<accordance with section 36; or
(b) inexcessof t

ber'of authorised shares of any particular class,

the issuance of th hares may be retroactively authorised in accordance with

section 36 wifi“ n 60 business days after the date on which the shares were issued.”

26. section 40 of Act 71 of 2008
ion 40 of the principal Act is hereby amended by—

the substitution in subsection (5), for the opening phrase, of the following:

“(5) If the consideration for any shares that are issued or to be issued is in the form

of an instrument such that [isnot negotiable]the value of the consideration

cannot be realized by the company until a date after [at] the time the shares are

to be issued, or is in the form of an agreement for future services, future

benefits or future payment by the subscribing party—"
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(b)  the further substitution in subsection (5)(a), for sub-paragraph (i), of the following:

“(i) that the [instrument is negotiable] value of the consideration for any of those

shares has been realized by the company; or”

27. Amendment of section 43 of Act 71 of 2008

5 Section 43 of the principal Act is hereby amended by the substitution in subsec, )
paragraph (a), of the following:

“(a) may authorize the company to issue a secured or unsecured ihstriment at any

time, except to the extent provided otherwise by [that] the pany’s Memorandum

of Incorporation; and”

10 28. Amendment of section 44 of Act 71 of 2008
Section 44 of the principal Act is hereby amengd

(a) the substitution in subsectio the expression “[To] the extent”, of the

expression “Except to the ex

(b)  the substitution in sud '}on‘*é%),for the opening phrase,of the following:

15 “(6) If a resoluti r an agreement [has been declared]_is void in terms of

29.

on 45 of the principal Act is hereby amended by—

20 (a)  the substitution in subsection (3), for paragraph (b), of the following:
“(b) the board is satisfied that—

(i) immediately after providing the financial assistance, the company would

satisfy the solvency and liquidity test; and
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30.

(i1) _ the terms under which the financial assistance is proposed to be given

are fair and reasonable to the company.”

(b)  the substitution in subsection (7), for the opening phrase, of the following:

“(7) If aresolution or agreement [has been declared] is void in terms of subsection
(6) [read with section 218(1),] a director of the company is liable to the extent

set out in section 77(3)(e)(v) if the director—"

Amendment of section 48 of Act 71 of 2008

Section 48 of the principal Act is hereby amended by—

(a)  the substitution in subsection (2), for the opening ghrase, for paragraph (a), and for

the opening phrase of paragraph (b), of the foll

ay determine that the[a] company [may]will
own shares, [if the decision to do so satisfies

f section 46]; and;

expression “the company must”; and

he insertion, immediately after subsection (7), of the following:

“(8) A decision by the board of a company contemplated in subsection (2)(a)—

(a) must be approved by a special resolution of the shareholders of the

company if any shares are to be acquired by the company from a

director or prescribed officer of the company, or a person related to a

director or prescribed officer of the company: and
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(b) is subject to the requirements of sections 114 and 115 if, considered

alone, or together with other transactions in an integrated series of

transactions, it involves the acquisition by the company of more than 5%

of the issued shares of any particular class of the company's shares.”

5 31. Amendment of section 49 of Act 71 of 2008

Section 49 of the principal Act is hereby amended by the substitution in subseg

paragraph (b), of the following:

“(b) for greater certainty, transfer of ownership in those securiti e effected by a

participant or central securities depository while t ain in certificated

10 formunless they are held in certificated form in collective custody by the participant

or central securities depository.”

32. Amendment of section 50 of Act 71 of 2008..

Section 50 of the principal Act is here mended by the substitution, in subsection

(2)(b)(iv), for clause (aa) of the foll&wii

15 “(aa) the number of those sge issued and outstanding; [or]and”

20 nidment of section 56 of Act 71 of 2008

Section 56 of the principal Act is hereby amended by—

(a)  the substitution in subsection (3), for paragraph (b), of the following:
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“(b) the identity of each person with a beneficial interest in the securitiesso held,

the number and class of securities held for each such person with a beneficial

interest, and the extent of each such beneficial interest.”

(b) the substitution in subsection (4), for paragraph (a), of the following:

“(a) be disclosed in writing to the company within five business days after the end

of every month during which a change has occurred in the ififormation

contemplated in subsection (3), or more promptly or frequentl

provided by the requirements of a central securities depositéry; a

(c) the insertion, immediately after subsection (7), of the follogvi

“(8) Subsections (9) to (11) do not apply in respeet.of securities that are subject to

the rules of a central securities depository

“(9) A person who holds a beneficial int ny securities may vote in a matter

at a meeting of shareholders

(a)

(b)

must deliver to each such person—

a notice of any meeting of a company at which those securities may be

voted on a matter, within 2 business days after receiving such a notice

from the company; and

(b) a proxy appointment to the extent of that person’s beneficial interest, if

the person so demands in terms of subsection (11).

(11) A person who has a beneficial interest in any securities that are entitled to be

voted on a matter at a meeting of company’s shareholders may demand a
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35.

36.

proxy appointment from the registered holder of those securities, to the extent

of that person’s beneficial interest, by delivering such a demand to the

registered holder, in writing, or as required by the applicable requirements of a

central securities depository.”

Amendment of section 57 of Act 71 of 2008

Section 57 of the principal Act is hereby amended by—

(a)

(b)

(a)

the deletion from the section heading of the word “[restricted]
the insertion, immediately after subsection (6), of the follo;

“(7)__For greater certainty, this section applies to h

LLI

xercise of authority within a

the substitution,

“1) At

¢ of this Act or a company’s

company in respect of any matter arising

Memorandum of Incorporation, i of whether any suchparticular

matter is expressly addressed in

tion (1),of the following:

e, a shareholder of a company may appoint any individual,

individual who is not a shareholder of that company, as a proxy

(a) participate in, and speak and vote at, a shareholders meeting on behalf of

the shareholder; or

(b) give or withhold written consent on behalf of the shareholder to a decision

contemplated in section 60[,].

[provided that the shareholder may appoint more than one proxy to
exercise voting rights attached to different shares held by the

shareholder.]”



10

15

20

GOVERNMENT GAZETTE, DD/MM/YYYY No. xx 47

DRAFT COMPANIES AMENDMENT BILL, 2010
19 July 2010

Page 47 of 103

37. Amendment of section 61 of Act 71 of 2008

38. Amendment of section 62 of Act 71 of 20

(b)  the substitution in subsection (3), for paragraph (a), of the following:

“(a) a shareholder of that company may appoint two or more persons concurrently

as proxies, and may appoint more than one proxy to exercise voting rights

attached to different securities held by the shareholder;”

Section 61 of the principal Act is hereby amended by the substitution in su

paragraph (b), of the following:

“(b) in aggregate, demands for substantially the same purpose gt and signed by the

holders, as of the earliest time specified in any of those demands, of at least 10% of

the voting rights entitled to be exercised in relatio hie matter proposed to be

considered at the meeting.”

Section 62 of the principal Act is hezeby amepded by the substitution, for subsection (7), of

the following:

allege a material defect in the form of notice for a particular item on the

agenda for the meeting; and

participate in the determination whether to waive the requirements for

notice, or ratify a defective notice; and

(c)  except to the extent set out in paragraph (b), is regarded as having waived any

right based on an actual or alleged defect in the notice of the meeting.
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39.

[is regarded to have waived any right based on an actual or alleged defect in the

notice of the meeting.]”

Amendment of section 63 of Act 71 of 2008

Section 63 of the principal Act is hereby amended by—

(a)  the substitution, for subsection (2), of the following:

“(2) Unless prohibited by its Memorandum of Incorporation, a

provide for—

(a) a shareholders meeting to be conducted ¢ :Vreluy by electronic

communication; or

(b) one or more shareholders, or proxi areholders, to participate by

electronic communication j art of a shareholders meeting that is

the substitution, for subsections (4) and (5), of the following:

“(4) [Any person present and entitled to exercise voting rights must on a show
of hands have only one vote, irrespective of the number of shares he or she

holds or represents] At a meeting of shareholders, voting may be either by

show of hands, or by polling.

“(5) [On a poll at any meeting of a company, any member including his or her

proxy, must be entitled to exercise all the voting rights attached to the
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shares held or represented by that person]If voting is by show of hands, any

person present and entitled to exercise voting rights has one vote, irrespective

of the number of voting rights that person would otherwise be entitled to

exercise.”

(c)  the insertion, immediately after subsection (5), of the following:

with the securities held by that shareholder.

“(N

Despite any provision of a company’s Memorandum of Incorporation or

agreement to the contrary, a polled vote must be. heléd on any particular matter

to be voted on at a meeting if a demand fot sueh#a vote is made by—

(a) at least five persons havi to vote on that matter, either as a

shareholder or a proxy répresentiig a shareholder; or

(b) a person who i ersons who together are, entitled, as a shareholder or

Proxy represe ga

rights entitied té:be voted on that matter.”

shareholder, to exercise at least 10% of the voting

Amendment of section 64 of Act 71 of 2008

Section 64

ch-*iﬁal Act is hereby amended by—

thg; substitution in subsection (8), for the expression “[membersof the company]”,

f the expression “shareholders, or in the case of a non-profit company, the members

of the company”.

(b)  the substitution in subsection (11), for paragraph (a), of the following:

“(a)

may be either—

(i) toafixed time and place; or
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(ii))  until further notice, [as agreed at the meeting; and]

as agreed at the meeting; and”

41. Amendment of section 65 of Act 71 of 2008

Section 65 of the principal Act is hereby amended by—

5 (a)  the substitution, for subsection (4), of the following:

“(4) A proposed resolution is not subject to the requirements of ectio ), but

must be—
(a)  expressed with sufficient clarity and specificity; and

(b) accompanied by sufficient info explanatory material [to

10 enable a shareholder wh led to vote on the resolution to
whether to parti n the meeting and to seek to influence the outcome of
15 the vote onst ion.”
(b) the substitutien in each of subsection (10) (a) and (b), for the word “[lower]”, of the
word “d;
(© tion in each of subsections (8) and (10), for the closing phrase, of the
follewing:
20 “provided that there must at all times be a margin of at least 10 percentage points

between the [requirements]highest established requirement for approval of an

ordinary resolution on any matter, and the lowest established requirement for

approval of a special resolution[,] on any matter.”

(d) the substitution, for subsection (11), of the following:

25 “(11) A special resolution is required to—
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(a) amend the company’s Memorandum of Incorporation to the extent

required by section 16 (1)(c)_and section 36 (2)(a);

(b) [approve the voluntary winding up of the company, as contemplated

in section 80 (1); or] ratify a consolidated revision of a company’s

5 Memorandum of Incorporation, as contemplated in section 18(1)(b):

(c) [approve any proposed fundamental transaction, to .t e extent

required by Part A of Chapter 5.] ratify actions bvwgﬁ .comﬁ;@nv or

directors in excess of their authority, as contemplatediin section 20(2);

(d) approve an issue of shares or grant of rights. in ‘the circumstances

10 contemplated in section 41 (1);

(e) _ authorise the board to grant fina ssistance in the circumstances

()

15 (g)

section

(h)

application to transfer the registration of the company to a

ign jurisdiction as contemplated in section 82 (5); or

Db ove any proposed fundamental transaction, to the extent required by

Part A of Chapter 5.”

20

dment of section 66 of Act 71 of 2008

Section 66 of the principal Act is hereby amended by—

(a)  the substitution,for subsection (2), of the following:

“(2) The board of a company must comprise—
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10

43.

15

20

4.

(a) in the case of a private company, or a personal liability company, at least

one director; or

(b) in the case of a public company, or a non-profit company, at least three

directors[.]

in addition to the minimum number of directors that the company must have to

as contemplated in section 72 (4).”

(b)  the substitution in subsection (7), for the opening phrase, @

“(7) A person becomes entitled to serve as a ditector of a company when that

person—"

Amendment of section 68 of Act 71 of 200

Section 68 of the principal Act is hereby ar

(a)

(b)

(c)

stitution in subsection (2), for the expression “Unless [the] company’s”, of the

sions “Unless a profit company’s”; and

the substitution in subsection (3), for the expression “of a company”, of the

expression “of a profit company”.

Amendment of section 69 of Act 71 of 2008
Section 69 of the principal Act is hereby amended by—

(a) the substitution, for subsection (4), of the following:
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“(4) A person who becomes ineligible or disqualified while serving as a director of
a company ceases to be entitled to continue to act as a director, subject to

section 70 (2).”

(b)  the substitution, for subsection (12), of the following:

“(12) Despite being disqualified in terms of subsection (8)(b)(iii) or (iv),as a

consequence of a single conviction or loss of office as the case may:

person may act as a director of a private company if all of the

securities of that company are held by that disqualified pergon al r by—

(a) that disqualified person; and

(b) persons related to that disqualified péi d each such person has

consented in writing to that person rector of the company.,][.]

rector in terms of this subsection

but the right of that person

terminates automaticall sequent _conviction or loss of office

contemplated in subsection (8 '_'_(iii) or (iv).”

45. Amendment of section 72 of A¢t

Section 72 of the principa hereby amended by—

(a)  the substituti n, for subsection (4), of the following:

113

(4) 4, The:Minister [may], by regulation, may prescribe—

(a)  [that a company or] a category of companies that must each have a social and

ethics committee, if it is desirable in the public interest, having regard to—
[(a)]()[its] annual turnover;
[(b)]Gi)[the size of its] workforcesize; or

[(c)](ii) the nature and extent of [its]theactivitiesof such companies[.];

(b) the functions to be performed by social and ethics committees required by this

subsection; and
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©) rules governing the composition and conduct of social and ethics committees.”

the insertion, immediately following subsection (4), of the following:

“(5) A company that falls within a category of companies that are required in terms

of this section and the regulations to appoint a social and ethics committee may
apply to the Tribunal in the prescribed manner and form for an exemption from

if it is

that requirement, and the Tribunal may grant such an exemptién

satisfied that —

(a) _ the company is required in terms of other legisl have, and does

have, some form of formal mechanism . in ‘if§ " structures that

substantially performs the function that would othérwise be performed

by the social and ethics committee term$ of this section and the

regulations; or

(b) it is not reasonably necess public interest to require the company

to have a social and ethicsiiconimittee, having regard to the nature and

- who was granted standing by the Tribunal at the hearing of the

exemption application, may apply to the Tribunal to set aside an exemption

only on the grounds that the basis on which the exemption was granted no

longer applies.

A social and ethics committee of a company is entitled to —

(a) require from any director or prescribed officer of the company any

information or explanation necessary for the performance of the

committee’s functions;
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“9

(b) request from any employee of the company any information or explanation

necessary for the performance of the committee’s functions;

(c) attend any general shareholders meeting;

(d) receive all notices of and other communications relating to any general

shareholders meeting; and

this

(e) be heard at any general shareholders meeting contemplate

paragraph on any part of the business of the meeting ° cencerns the

committee’s functions.

A company must pay all the expenses reasonably inci ted by its social and

ethics committee including, if the social afid. ethics committee considers it

(a)  “director” includes—

(1) an alternate director;

(ii)  aprescribed officer; [or] and

(iii) a person who is a member of a committee of the board of a

company[,or of the audit committee of a company]
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irrespective of whether[or not] the person is also a member of the

company’s board[.]; and

(b)  “related person” when used in reference to a director, has the meaning

set out in section 1, but also includes a second company of which the

director or a related person is also a director, or a close corporation of

which the director or a related person is a member.”

(b) the substitution, for subsections (7) and (8), of the following:

lit]—

(a)

“(8)

trafisaction or agreement that had been approved by the board, or shareholders
as the case may be, despite the failure of the director to satisfy the disclosure

requirements of this section.”

mendment of section 77 of Act 71 of 2008
Section 77 of the principal Act is hereby amended by—
(a)  the substitution in subsection (3), for paragraph (d), of the following:

“(d) signed, consented to, or authorised, the publication of—
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®

(i)

any financial statements that were false or misleading in a material

respect; or

a prospectus, or a written statement contemplated in section 101, that

contained—

(aa) an ‘untrue statement’ as defined and described in section 95; or

[despite knowing that the statement was fa

as the case may be, but the provisions of Isect n 104 (3), read with

limit the liability of a

paragraph; or”

(b)  the substitution in sul

®

“v)

ection 44 for the acquisition of securities of the company,despite
knowing that the provision of financial assistance was inconsistent with
section 44 or the company’s Memorandum of Incorporation[, to the
extent that the resolution or agreement has been declared void in

terms of section 44 (5), read with section 218 (1)];

the provision of financial assistance to a director for a purpose
contemplated in section 45, despite knowing that the provision of
financial assistance was inconsistent with that section or the company’s

Memorandum of Incorporation[, to the extent that the resolution or
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agreement has been declared void in terms of section 45 (6), read
with section 218 (1)];”

(i)  for sub-paragraph (viii),of the following:

“(viii)an allotment by the company, despite knowing that the allotment was
5 contrary to any provision of Chapter 4[, to the extent that the
allotment or an acceptance is declared void under secti N

read with section 218 (1)].”

48. Amendment of section 78 of Act 71 of 2008

Section 78 of the principal Act is hereby amended by—

10 (a)  the substitution, for subsection (3), of the follo

“(3) Subject to subsection (3A).,[A] . may not directly or indirectly pay

any fine that may be imposed ector of the company, or on a directorof

a related company, as a conse

nce of that director having been convicted of

an offence in terms of ational legislation.

15 “(3A) Subsection (3) ply to a private or personal liability company if—

(a)

‘two or more related individuals are the only shareholders of that

company, and there are no directors of the company other than one or

20 more of those individuals.”

the substitution in subsection (6), for both instances of the word “[willful]”, of the

word “wilful”’; and

(c)  the substitution in subsection (7)(b), for the opening phrase, of the following:

“(b) the company against any contingency including, but not limited to—"
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49. Amendment of section 82 of Act 71 of 2008

Section 82 of the principal Act is hereby amended by—

(a) the substitution in subsection (3)(a), for the opening phrase, of the following:

“(a) the company has transferred its registration to a foreign jurisdiction in terms of

5 subsection (5), or—*

(b) the insertion, immediately after subsection (4), of the following:

“(5) A company may apply to be deregistered upon the transfefof itsiregistration to

a foreign jurisdiction, if—

(a) the shareholders have adopted a special iesolaation approving such an

10 application and transfer of registration

(b) the company has satisfied thé requirements for doing so.

“(6) The Minister may prescribe critgria and procedural requirements that must be

satisfied by a compa fore it may be de-registered in terms of subsection

@77

15 50.

. registerunless the reason for the removal is that the company’s registration has been

20 transferred to a foreign jurisdiction, as contemplated in section 82 (5).”
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Part 3 — Amendments affecting Chapter 3 of the Principal Act

51. Amendment of section 84 of Act 71 of 2008

Section 84 of the principal Act is hereby amended by—

5 (a)  the substitution in subsection (1), for paragraph (a), of the following:

“(a) every public company, subject to [subsection (2) and se

(6)and 94(1);”

(b)  the substitution in subsection (1), for paragraph (c), of the

“(c) a private company, a personal liability qorf%:EE
10 only to the extent contemplated in secti

by this Act to have its financial s

(1) if the company is re is Act or the regulations to have its

annual financial statementSiaudited every year; or

uto 'the extent that the company’s Memorandum of

réquires, as contemplated in section 34 (2).”

15
(c)  the repeal of subsection (2);
(d) subsection (6), for the opening phrase, of the following:
f'the board of a [public company or state owned] company fails to make an
appointment [contemplated insubsection (4)in accordance with]as required
20 bythis Part—"

52.  Substitution of section 86 of Act 71 of 2008
The principal Act is hereby amended by the substitution, for section 86, of the following:

“Mandatory Appointment of Company Secretary
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“86 (1) A public company or state-owned must appoint [a person knowledgeable or

experienced in relevant laws as] a company secretary.

“(2) Every company secretary,[must be a permanent resident of the Republic, and

“(3)

must remain so while serving in that capacity,]irrespectiveof whether the
appointment is made as required by subsection (1)[, orvoluntarily]or in terms of a
requirement in a company’s Memorandum of Incorporation.,as contemplated in

section 34 (2)and 84 (1)(c¢)(ii), must—

(a) __ have the requisite knowledge of, or experience with, relevaat law

(b) _be a permanent resident of the Republic, and remaii while serving in that

capacity.

The first company secretary of a public company owned company may be

appointed by —
(a)  the incorporators of the company;
(b)  within 40 business da

the incorporation of the company, by either —

(i)  the dir th;g: company; or

(ii)  an ordinary resolution of the holders of the company’s securities.

The first:coinpiny secretary of a company that is required only in terms of its

iadlilm o ;Incorporation to appoint a company secretary as contemplated in

section 34 (2) and 84 (1)(c)(ii), must be appointed—

= (a) in accordance with subsection (3), if the requirement to appoint a company

secretary applies to that company when itis incorporated; or

(b) within 40 business after the date on which the requirement first applies to the

company, by either—

(1) the directors of the company: or

(ii) __ an ordinary resolution of the holders of the company’s securities.
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“[(4)]1(5) Within 60 business days after a vacancy arises in the office of company secretary,
the board must fill the vacancy by appointing a person whom the directors consider

to have the requisite knowledge and experience.”

53. Amendment of section 90 of Act 71 of 2008

5 Section 90 of the principal Act is hereby amended by the insertion,immediately after

subsection (1), of the following:

“(1A) A company referred to in section 84 (1)(c)(i), or a company that j

terms of its Memorandum of Incorporation to have its annua

audited as contemplated in section 34 (2) and 84 (1)(c)(ii), must ppoint an auditor—

10 (a) in accordance with subsection (1), if the require""""&nt tethave its annual financial

statements audited applies to that compan s incorporated; or

e requirement first applies to the

(b) at the annual general meeting

‘meeting thereafter.

company, and each annual geng

54.
15
be : gatided as referring to the company’s auditor.”
20 ment of section 94 of Act 71 of 2008

Section 94 of the principal Act is hereby amended by—

(a)  the substitution in subsection (2), for the opening phrase, of the following:

“(2) At each annual general meeting, a public company,[or]state-owned
company[,] or other company that [has voluntarily determined to have an

25 audit committee]is required only by its Memorandum of Incorporation to
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have an audit committee as contemplated in section 34 (2)_and 84 (1)(c)(ii),

must elect an audit committee comprising at least 3 members, unless—"
(b)  the substitution in subsection (8)(a), for sub-paragraph (ii), of the following:

“@i) for rendering other services to the company, to the extent permitted in terms of

5 subsection [(6)](7) (d);”

(c) the substitution, for subsection (9), of the following:

“(9) Nothing in this section precludes the appointment by a ympany at its

annual general meeting of an auditor other than o d by the audit

committee, but if such an auditor is appointed, the épp itment is valid only if

10 the audit committee is satisfied that the propésed auditor is independent of the

company.”
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Part 4 — Amendments affecting Chapter 4 of the Principal Act

56. Amendment of section 95 of Act 71 of 2008
Section 95 of the principal Act is hereby amended by—

5 (a)  the substitution in subsection (1), for paragraph (i), of the following:

“(i) “primary offering” means an offer to the public, made by or.on b

company, of securities to be issued by that company, or by

[(aa)] (1) within a group of companies of which the fi is a member;

or

10 [(bb)] (i1)) with [whom] which the first P proposes to [merge]be

amalgamated or to merge.[; or}s
[(cc) into which the first cor poses to be amalagamated.]”

(b) the insertion, immediately aftez.subsection (6), of the following:

15
scribing the manner and form to be followed in filing and publishin
of 1ights offers, letters of allocation and prospectuses; and
in respect of related or ancillary matters concerning the offering of
20 company securities.”

57. Amendment of section 97 of Act 71 of 2008
Section 97 of the principal Act is hereby amended by—

(a)  the substitution in subsection (1), for the opening phrase, of the following:
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“(1) An employee share scheme qualifies for exemptions contemplated in sections
41 2)(@d), 44 [2)(e)DIB)aG) or 45[(2)(c)@] (3)(a)i) [of]orotherwise
contemplated in this Chapter, if—"

(b)  the substitution in subsection (2), for paragraphs (c) and (d), of the following:

“(c) must ensure that copies of the documents containing the information referred

to in paragraph (b) are filed within 20 business days after the em

scheme has been established; and

“(d) must file a certificate within 60 business days after the! éﬁch financial

year, certifying that the compliance officer has co d with the obligations

in terms of this section during the past financial year.”

58. Amendment of section 98 of Act 71 of 2008

Section 98 of the principal Act is hereby ameéfy substitution in subsection (3), for

paragraph (a) and (b), of the follow

of subsection (2)(a) and (b) is not required to be

“(a) that satisfies the requitemen

filed, or registered Wit an exchange; [and]or

(b) that does 11 of the requirements set out in subsection (2)(a)and (b)

will, despite j' statement to the contrary contained in the advertisement, be

‘as having been intended to be a prospectus[,] issued by the person

1sible for publishing or disseminating the advertisement, and is subject to

y_provision of this Act relating to such a prospectus.[, if it does not

include the statements required by subsection (2) (a), despite any

statement to the contrary contained in the advertisement.]”

59. Amendment of section 100 of Act 71 of 2008
Section 100 of the principal Act is hereby amended by—

(a) the substitution in subsection (2), for the opening phrase, of the following:
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“(2) Every prospectus is[Subject]subject to the requirements and provisions of

sections 102 to 111, [a prospectus]and, in addition, must—"
(b)  the substitution in subsection (13)(c), for the opening phrase, of the following:

“(c) the court, on an application in terms of paragraph (b)(ii), may make any order
5 that is just and equitable in the circumstances[,] including, but not limited to,

an order—;”

60. Amendment of section 101 of Act 71 of 2008

Section 101 of the principal Act is hereby amended by the substiftition inistibsection (6)(d),

for sub-paragraph (vii), of the following:

10
15 been granted; '
61. Amendment of section 102°of Act 71 of 2008
Section 102 of the:pringipal Act is hereby amended by—
(a) tution in subsection (1), for the opening phrase, of the following:
(1) In any prospectus relating to securities of a company, a person must not—"
20 (B) the substitution in subsection (1)(a), for sub-paragraph (ii), of the following:

“(@i) the prescribed return reflecting the relevant particulars in regard to that second

person[,] has been filed; or”

(c)  the substitution in subsection (2), for paragraph (b), of the following:



GOVERNMENT GAZETTE, DD/MM/YYYY No. xx 67
DRAFT COMPANIES AMENDMENT BILL, 2010
19 July 2010

Page 67 of 103

“(b) [to] the use of that person’s name in the prospectus.”

62. Amendment of section 104 of Act 71 of 2008
Section 104 of the principal Act is hereby amended by—

(a)  the substitution in subsection (1)(d), for subparagraph (i), of the following:

5 “@{) authorised the issue of the prospectus[,] or, under this Act, j

having authorised the issue of [that]the prospectus; or”
(b) the substitution in subsection (3), for paragraph (d), of the fi o

“(d) that person consented to become a director of the company, but subsequently
withdrew that consent before the issue @f th E:f)ectus, and [that] it was

10 issued without that person’s consent;’

63. Amendment of section 105 of Act 71 of 2

Section 105 of the principal Act i by amiended by the substitution, for subsection (1),

of the following:

“(1) If a person has cons the use of their name, or the inclusion of any material in

15 a prospectus, as on pplated in this Chapter, that consent does not make the person

liable as one who hé:é authorised the issue of the prospectus under section 104 (1)(d),

either—-

[(a

hat consent does not make the person liable as one who has authorised

the issue of the prospectus under section 104 (1)(d), either—]

20 [(i)](a)to compensate persons purchasing on the faith of the prospectus, except in
respect of any untrue statement purporting to be made by that person as an

expert; or

[(ii)](b)to indemnify any person against liability under section 104 (6).”
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64.

10

Amendment of section 108 of Act 71 of 2008

Section 108 of the principal Act is hereby amended by the substitution in subsection (7), for
the expression “with interest [at 6% per year]”, of the expression “with interest in

accordance with the Prescribed Rate of Interest Act, 1975 (Act No. 55 of 1975)”.

Amendment of section 109 of Act 71 of 2008

Section 109 of the principal Act is hereby amended by the substitution in su ection: ), for

paragraph (b), of the following:

“(b) every director of the company concerned and, if the offeror is & company, every

director of that company, is liable to the extent set out in sectiott 77 (3)(e)(vii), if the

”»

allotment or acceptance is declared void under paragraph ).
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66.

67.

Part 5 — Amendments affecting Chapter 5 of the Principal Act

Amendment of section 112 of Act 71 of 2008
Section 112 of the principal Act is hereby amended by—

(a)  the substitution in subsection (3), for paragraph (a), of the following:

“(a) be delivered within the prescribed time, and in the prescribe

shareholder of the company, subject to section 62 read wi

required by the context;”

(b) the substitution, for subsections (4) and (5),of the following:

“(4) Any part of the undertaking or assets Of mpany to be disposed of, as

contemplated in this section, mus s fair market value,as calculated

in the prescribed manner, as at:the:date, of the proposal, [in accordance with

the financial reporting st ds] which date must be determined in the

prescribed manner.

“(5

p zgged in subsection (2)(a) is effective only to the extent

atifies] a specific transaction.”

Amendment of 114 of Act 71 of 2008
> principal Act is hereby amended by—

stitution in subsection (1), for the opening phrase, of the following:

Unless it is in liquidation[,] or in the course of business rescue proceedings in
terms of Chapter 6, the board of a company[,] may propose and, subject to

subsection (4) and approval in terms of this Part, mayimplement any

arrangement between the company and holders of any class of its securities],
including a reorganisation of the share capital of the company]by way of,

among other things—"
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(b)

(©)

(d)

68.

Amendment of section 115 of Act 71 of

the substitution in subsection (2), for the opening phrase, of the following:

“(2) The companyl, or the offeror contemplated in subsection (1), if any,] must
retain an independent expert, who meets the following requirements, to

compile a report as required by subsection (3):”

the substitution in subsection (3), for paragraph (e), of the following:

“(e) state any material interest of any director of the company or trusg ecurity
holders[, and state the effect of the arrangement on rests and

persons];”

the insertion, immediately after subsection (3), of the followin

“(4) Section 48 applies to a proposed arrangement ¢ é::;fhplated in this section to

the extent that the arrangement weuld in_any re-acquisition by a

company of any of its previously.i ties.”

dispose of all or the greater part of [thel]its assets or undertaking;

amalgamate or merge with another company; or

implement a scheme of arrangement, [the Panel has issued a
compliance notice in respect of the transaction, in terms of section

119 (4)(b), or exempted the transaction in terms of section 119 (6).]

the Takeover Regulation Panel has issued a compliance certificate in respect of the

transaction, in terms of section 119 (4)(b), or exempted the transaction in terms of

section 119 (6).”
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(b)

(©)

(d)

(e)

the substitution in subsection (2)(b), for sub-paragraph (iii), of the following:

“(@ii) having regard to the consolidated financial statements of the holding company,
the disposal by the subsidiary [substantially] constitutes a disposal of all or

the greater part of the assets or undertaking of the holding company; and”

the substitution in subsection (3), for paragraphs (a) and (b), of the following:

“(a) the resolution was opposed by at least 15% of the voting rights that were

the.vote, any

exercised on that resolution[,] and, within five business days’
person who voted against the resolution requires the ' o seek court

approval; or

days after the vote by any

“(b) the court, on an application within 10 busi#

person who voted against the resolution, grénts that person leave, in terms of

subsection (6), to apply to a court for of the transaction in accordance

with subsection (7).”

the substitution, for subsection (4), e following:

13

ns (2) and (3), any voting rights controlled by an

related to an acquiring party, or a person acting in

of voting rig

equired to be present [in satisfaction of the], or actually present, in

determining whether the applicable quorum requirements are satisfied;

or

(b) required to be voted in support of a resolution, or actually voted in

support of the resolution.

the insertion, immediately after subsection (4), of the following:

“(4A) In subsection (4), ‘act in concert’ has the meaning set out in section
117(1)(b).”
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(f)  the substitution in subsection (5), for paragraph (a), of the following:

“(a) within 10 business days after the vote, apply to the court for approval, and bear

the costs of that application; or”

69. Amendment of section 116 of Act 71 of 2008

5 Section 116 of the principal Act is hereby amended by—

(a)  the substitution in subsection (1), for the opening phrase, of the f(_) oW

“(1) Subject to subsection (2), after a resolution appro, fnalgamation or

merger has been adopted by each company that is a p to the agreement [,
and the transaction has satisfied all of the @pplicable requirements set out

10 in section 115]—"
(b)  the substitution in subsection (3), for the ©; rase, of the following:

“(3) A notice of amalgamation orznerger must be filed_after the transaction has

satisfied all the applicablézequirements set out in section 115, and—"

(c)  the substitution in subse {0)(b), for sub-paragraphs (ii) and (iii), of the

15 following:

“@i) civil, citminalor administrative action or proceeding pending by or against an

ing or merging company, and any such proceeding may continue to

osecuted by or against any [of the] amalgamated or merged company; or

onviction against, or ruling, order or judgment in favour of or against, an
20 amalgamating or merging company, and any such ruling, order or
[judgement] judgment may be enforced by or against any [of the]

amalgamated or merged[,] company.”
(d) the substitution,for subsection (7), of the following:

“(7) When an amalgamation or merger agreement has been implemented—
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(a) the property of each amalgamating or merging company becomes
property of the newly amalgamated, or surviving merged, company or

companies; and

(b)  each newly amalgamated, or surviving merged, company is liable for all
of the obligations of every amalgamating or merging company, [subject

to subsection (8), the requirements of section 113 (1), and any

provision of the amalgamation or merger agreement,

agreement].

in accordance with the provisions of the amalgamatigh 6

or any other relevant agreement, but in any case subjec the requirement that

each amalgamated or merged company must

isfy the sblvencv and liquidity

test, and subject to subsection (8), if it is aj

(b)

Takeover Regulations, and to fulfil the purposes contemplated in subsection

(1), a compliance [order]notice contemplated in subsection (4)[(b)](c) may,

among other things—"

71. Amendment of section 121 of Act 71 of 2008

Section 121 of the principal Act is hereby amended by the substitution in paragraph (b), for
subparagraph (i), of the following:
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“@{d) 1issued a [clearancenotice]compliance certificate with respect to the transaction; or”

72. Amendment of section 122 of Act 71 of 2008

Section 122 of the principal Act is hereby amended bythe substitution in subsection (1), for
the opening phrase, of the following:

5 “(1) A person must notify a regulated company in the prescribed man

within three business days after that person—"

73.  Amendment of section 123 of Act 71 of 2008

Section 123 of the principal Act is hereby amended by—

(a)  the substitution in subsection (2)(a), for sub—par'éiz 1) and (ii), of the following:

10 “@{d) aregulated company reacquires a ing securities as contemplated in
section 48 or in terms of a

114; or

" arrangement contemplated in section

15

(a)(ii) together were, able to exercise less than [the prescribed percentage]

20 50% of all the voting rights attached to securities of that company; and”

the substitution in subsection (3), for the opening phrase, of the following:

“(3) Within one business day after the date of [a completed]an acquisition
contemplated in subsection (2), the person or persons in whom the prescribed

percentage, or more, of the voting [securities] rights beneficially vests must
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74.

75.

give notice in the prescribed manner to the holders of the remaining securities,

including in that notice—”

Amendment of section 124 of Act 71 of 2008

Section 124 of the principal Act is hereby amended by the substitution, for subsection (6),
of the following:

“(6) An instrument of transfer contemplated in subsection (5) is not reg ired for any

2

securities for which a [securities]share warrant is for the time bejgig outstinding.

Amendment of section 125 of Act 71 of 2008

Section 125 of the principal Act is hereby amended by—

(a)  the substitution, for subsection (2), of the foll

“(2) If [a person makes an offer]

(a)

[for any securiti#$iof] a régulated company that has more than one class

rities of the company entitling the person or persons to exercise

motc than the prescribed percentage of the general voting rights

associated with all the issued securities of the company; [and]or

a person acting alone, or two or more persons acting in concert, make an

offer for any securities of a regulated company that has more than one

class of issued securities, which if accepted [that]could result in [the]a

person, [together with anylor a number of related or inter-related

persons[or person acting in concert with any of them,] holding
securities of the company entitling the persons or persons to exercise
more than the prescribed percentage of the general voting rights

[of]associated with all issued securities of the company,
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that person or those persons acting in concert must make a comparable offer

[must be made for]to acquire securities of each class of issued securities of

that company.”
(b)  the substitution in subsection (3)(b), for sub-paragraph (ii), of the following:

5 “@i) the offer being approved by the independent holders of [more than 50% of

the general voting rights of all] issued securities of [the comp

if all such independent holders, in aggregate, control mor

general voting rights of all issued securities of that class;”

(c)  the substitution in subsection (3), for paragraph (d), of thes

10 “(d) if the offer could result in the person, togethet

vith any related or inter-related

person or person acting in concert with em, holding securities of the

company entitling the persons o pé o exercise more than [50% ]Jthe

prescribed percentage of the geriéral rights of all issued securities of the

company, include a specific _nd rotiinent notice that the offer could result in

15 such circumstances.|[.

[() include

¢.and prominent notice that the offer could result in

oﬁtemplated above; and

pecific statement setting out the extent to which the person
sons referred to above will be free to acquire further securities
20 it the company without making a general offer, if the offer succeeds

to the extent contemplated above.]”
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Part 6 — Amendments affecting Chapter 6 of the Principal Act

76. Amendment of Title of Part A of Chapter Six of Act 71 of 2008

Chapter 6 of the principal Act is hereby amended by the substitutionimmediately after the
5 Title of the Chapter, for the Part heading, of the following:

“Part A”

77. Amendment of section 128 of Act 71 of 2008

Section 128 of the principal Act is hereby amended by—

(a) the substitution in subsection (1)(f)(i), for the

10 expression “become due”; and

15 78.

f the board of a company has reasonable grounds to believe that the company
is financially distressed, but the board has not adopted a resolution
20 contemplated in this section, the board must deliver a written notice to each
affected person, setting out the criteria referred to in section 128 (1)[(e)](f) that
are applicable to the company, and its reasons for not adopting a resolution

contemplated in this section.”
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79. Amendment of section 132 of Act 71 of 2008

Section 132 of the principal Act is hereby amended by the substitution in subsection (1)(b),

for the expression “[a] person”, of the expression “an affected person”.
80. Amendment of section 134 of Act 71 of 2008

Section 134 of the principal Act is hereby amended by the insertion, immediatg v

section number, of the following: “(1)”. |
81. Amendment of section 135 of Act 71 of 2008

Section 135 of the principal Act is hereby amended by the substitutionin subsection (3), for

the opening phrase, of the following:

“(3) After payment of the practitioner’s remuneratio d [costs]expenses referred to in
section 143, and other claims arisi he costs of the business rescue
proceedings, all claims contemplat

82. Amendment of section 136 of Ac 008

is hereby amended by—

(a)  the substitution, for 3 ibsection (2), of the following:

ubsection (2A), [sections 35A and 35B of the Insolvency Act,

; zAct No. 24 of 1936)]anddespite any provision of an agreement to the
bntrary, during business rescue proceedings, the practitioner may—I[cancel

or]

(a) entirely, partially or conditionally[cancel or]suspend,_for the duration of

the business rescue proceedings.[entirely, partially or conditionally]any

obligation of the company that—

1) arises under[any provision of] an agreement to which the

company [is]was a party at the commencement of the business
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rescue [period] proceedings[, other than an agreement of
employment]; and

(ii)

would otherwise become due during those proceedings; or

(b) apply urgently to a court to entirely, partially or conditionallycancel, on
5

any terms that are just and reasonable in the circumstances.any agreement
to which the company is a party.”

(b)

the insertion, immediately after subsection (2), of the following:

“(2A) When acting in terms of subsection (2)—

(a)  abusiness rescue practitioner must not suspend any provision of—
10 1) an employment contract;

(il)  an agreement to wh tion 35A or 35B of the Insolvency Act,

(b) any provision of an employment contract, except

15 (c)
ntinues to apply for the purposes of section 134, with respect to any
reposed disposal of property by the company.”
83.  Substitution for section 138 of Act 71 of 2008
20

Theéprincipal Act is hereby amended by the substitution,for section 138, of the following:

“Qualifications of practitioners

“138. (1) A person may be appointed as the business rescue practitioner of a company only
if the person—

(a)

isa member in good standing of—
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“(2)

(b)

(©)

(d)

(e)

For the purposes of subsection (1)(

(1)  alegal, accounting or business management profession that is subject to

regulation by a regulatory authority; or

(ii)  has been [prescribed] licensed as suchby the [Minister] Commission in

terms of subsection (2);

is not subject to an order of probation in terms of section 162 (7);

would not be disqualified from acting as a director of the company i

section 69 (8);

does not have any other relationship with the comps:

reasonable and informed third party to conclude that t ‘mtégrity, impartiality

or objectivity of that person is compromised Bjzthat relationship; and

is not related to a person who has a refatio ntemplated in paragraph (d).

inister] the Commission

may[designateone]licenseany qualif dpersc;n[or associationwithin the Republicto

regulate the practice ofpersons}].to practice as apractitioner([s] in terms of this

‘practice of business turnaround or rescue; and]

(¢) has sufficient human, financial and operational resources, and
adequate administrative procedures and safeguards, to enable it to
function efficiently and to effectively carry out its functions in terms
of this Chapter, or presents to the Minister a credible plan to

acquire or develop those resources.]

“(3) The Ministermaymake regulations prescribing—
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(a)

(b)

Amendment of section 139 of Act 71 of 2 18

Section 139 of the principal Actis
paragraph (a),of the followin |

[impose reasonable conditions upon a person or association designated by
the Minister in terms of subsection (2), with respect to the carrying out of
its functions and powers in terms of this Chapter; and]standards

andprocedures to be followed by the Commission in carrying out its licencing

functions and powers in terms of this section; and

[make regulationsprescribing]lminimum qualifications for a person to

qualifications for different categories of companies. [—

[() minimum qualifications for admission of a pérso:

a business rescue practitioner; and

[(ii) procedures to be followed by a
the Minister in terms of sub

and powers in terms of this:

mended by the substitution in subsection (2), for

“(a)

of the principal Act is hereby amended by—

the substitution in subsection (3), for paragraph (a), of the following:

[A]any material transactions [involved]involving the company or the assets of
the company, and occurring within 12 months immediately before the business

rescue proceedings began;”

(b)  the substitution in subsection (3), for paragraph (b), of the following:
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86.

87.

88.

“(b) any court, arbitration or administrative proceedings, including pending

enforcement proceedings, involving the company;”

Amendment of section 143 of Act 71 of 2008

Section 143 of the principal Act is hereby amended by the substitution in subsection (4), for

paragraph (b), of the following:

“(b) [that] the remuneration provided for in the agreement is egregiously unred§enable

having regard to the financial circumstances of the company.”

Amendment of section 144 of Act 71 of 2008

Section 144 of the principal Act is hereby amended by

(a) the substitution in subsection (3), for pa.ragréi: f the following:

“(a) notice,which must be given i ¢tibed manner and form to employees at

e head office of the relevant trade union, of

their workplace, and served

each court proceedi ision, meeting or other relevant event concerning

the business resciiei:proceedings [and such notice must be given to

employees orkplace and served at the head office of the relevant

trade union]

(b)

xtent that the employee is a creditor, as contemplated in subsection [(1)](2);

and”

Amendment of section 151 of Act 71 of 2008

Section 151 of the principal Act is hereby amended by the substitution, for subsection (1),

of the following:

“(1) Within 10 business days after publishing a business rescue plan in terms of section

150.[T]the practitioner must convene and preside over a meeting of creditors and any
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other holders of a voting interest, called for the purpose of considering the [proposed
rescue] plan [within10 business days after the publication of that plan in terms
of section 150].”

89. Amendment of section 152 of Act 71 of 2008

Section 152 of the principal Act is hereby amended by—

(a) the substitution in subsection (1), for paragraph (a), of the following:

“(a) introduce the proposed business plan for consideration b éditors[,] and,

if applicable, by the shareholders;”

(b)  the substitution in subsection (6), for paragraph (b),%f the following:

“(b) if the business rescue plan was appros shareholders of the company,

as contemplated in subsectio e practitioner may amend the

company’s Memorandum of

orpordtion to authorise, and determine the

90.

: On“ziin application contemplated in subsection (1)(a)(ii), or (1)(b)(1)(bb), a court may

order that the vote on a business rescue plan be set aside if the court is satisfied that it

is reasonable and just to do so, having regard to—

(a) the interests represented by the person or persons who voted against the

proposed business rescue plan;

(b)  the provision, if any, made in the proposed business rescue plan with respect to

the interests of that person or those persons; and
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(©)

a fair and reasonable estimate of the return to that person, or those persons, if

the company were to be liquidated.”
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Part 7 — Amendments affecting Chapter 7 of the Principal Act

91. Amendment of section 159 of Act 71 of 2008
Section 159 of the principal Act is hereby amended by—

5 (a)  the substitution in subsection (3)(b), for the opening phrase, of the followi

“(b) the person making the disclosure reasonably believed at,

that capacity, [has]had”

10 (b)  the further substitution in subsection (3)(b), for ph (ii), of the following:

“@i) failed or [is]was failing to compl tatutory obligation to which the

company [is]wassubject;”

(c) the further substitution in subseetion (3)Kb), for sub-paragraph (iii), of the following:

3

15

(d)

r unconditional, to cause any detriment to the first person or to another

20 person, and—

(i) intends the first person to fear that the threat will be carried out; or

(ii) is reckless as to causing the first person to fear that the threat will be
carried out, [irrespective of whether the first person actually feared

that the threat would be carried out.]
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irrespective of whether the first person actually fears or feared that the threat

will or would be carried out.”

(e) the substitution in subsection (7), for the opening phrase, of the following:

“(7) A public company [and]or a state-owned company must directly or indirectly—

5 _»

92. Amendment of section 160 of Act 71 of 2008
Section 160 of the principal Act is hereby amended by—
(a)  the substitution, for subsection (1), of the following:

“(1) A person to whom a notice is delivered j

10 14 (3),]this_ Act with respect to ansapp for reservation of a name,

registration of a defensive name, ‘application to transfer the reservation of a

name or the registration of a

défenisive name, or the registration of a

company’s name, or any othgg person with an interest in the name of a

company, may apply ¢ Companies Tribunal in the prescribed manner and

15 form for a determinatipn whether the name, or the reservation, registration or

use of the - the transfer of any such reservation or registration of a

(b)

make a determination whether the name, or the reservation, registration

20 or use of the name, or the transfer of the reservation or registration of the

name, satisfies the requirements of [section 11]this Act; and”

the further substitution in subsection (3)(b), for subparagraph (i), of the following:

“@i) the Commission to—

(aa) reserve a contested name, or register a particular defensive name that

25 had been contested, for the applicant [in terms of section 12];
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(bb) register [the contested]a name[,] or amended name that had been

contested as the name of a company;[or]

(cc) cancel [a]_the reservation of a name, or the registration of a defensive

name.[granted in terms of section 12, if the reserved name has not

5 been used by the person entitled to it]; or

(dd) transfer, or cancel the transfer of, the reservation of a n or _the

registration of a defensive name; or”

93. Amendment of section 161 of Act 71 of 2008

Section 161 of the principal Act is hereby amended by the substitution®in subsection (2), for
10 the opening phrase, of the following:

“(2) The right to apply to a court in terms o ' ion is in addition to any other

remedy available to a holder of a [comp pany’s securities—"

94. Amendment of section 162 of Act 7Z1.of 2008

Section 162 (2) of the princi et 18 hereby amended by the substitution in the opening

15 phrase, for the expressio otder”, of the expression “an order”.

95. Amendment of section 163 of Act 71 of 2008

=Section 164 of the principal Act is hereby amended by—

20 (a)  the substitution in subsection (8), for the opening phrase, of the following:

“(8) A demand delivered in terms of subsections (5) to (7) must also be delivered to

the Panel, and must state—"

(b)  the substitution in subsection (9), for paragraph (c), of the following:
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“(c) the company, by a subsequent special resolution, revokes the adopted

resolution that gave rise to the shareholder’s rights under this section.”
(c)  the substitution in subsection (15)(c)(v), for clause (aa), of the following:

“(aa) the dissenting shareholders to either withdraw their respective demands[, in
5 which case the shareholder is reinstated to their full rights as a

shareholder,]or to comply with subsection (13) (a); and”

(d) the insertion, immediately before subsection (16), of the followin

“(15A) At any time until the court has made a ntemplated in

subsection (15)(c)(v), a dissenting shareholder -aV' accept the offer

10 made by the company in terms of subséétion (11), in which case—

(a)  that shareholder must compl e requirements of subsection

13(a); and

(b)  the company muist comply with the requirements of subsection

13(b).”

15 (e) the insertion, immediate] ex subsection (19), of the following:

“(20) Except to th

ressly provided in this section; or

that the Takeover Regulation Panel rules otherwise in a particular case,

a payment by a company to a shareholder in terms of this section does not

20 obligate any person to make a comparable offer under section 125 to any other

person.”

97. Amendment of section 166 of Act 71 of 2008

Section 166 of the principal Act is hereby amended by the substitution, for subsection (1),

of the following:
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98.

99.

“(1) As an alternative to applying for relief to a court, or filing a complaint with the
Commission in terms of Part D, a person who would be entitled to apply for relief, or
file a complaint in terms of this Act, may refer a matter that could be the subject of

such an application or complaintfor resolution by mediation, conciliation or

arbitration to—

(a)  the Companies Tribunal, or

(b) an accredited entity, as defined in subsection (3) [, f

mediation, conciliation or arbitration.]; or

(c) ___any other person.”

Amendment of section 168 of Act 71 of 2008

Section 168 of the principal Act is hereby amende substitution, for subsection (1),

of the following:

or in the Take egulations; or

(b)  with the Commission in respect of any provision of this Act not referred to in

(a)jﬁ [alleging that a person has acted in a manner inconsistent

Act, or that the complainant’s rights under this Act, or under a

ipany’s Memorandum of Incorporation or rules, have been infringed.]

ng that a person has acted in a manner inconsistent with this Act, or that the

complainant’s rights under this Act, or under a company’s Memorandum of

Incorporation or rules, have been infringed.”

Amendment of section 171 of Act 71 of 2008

Section 171 of the principal Act is hereby amended by—

(a)  the substitution, for subsection (1), of the following:
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“(1) Subject to subsection (3), the Commission, or the Executive Director of the
Panel, may issue a compliance notice in the prescribed form to any person
whom the Commission or Executive Director, as the case may be, on

reasonable grounds believes—

(a)  has contravened this Act; or

(b)

court or to the Companies Tribunal.]

unless the alleged contravention could otherwise be addréssed in terms of this

Act by an application to a court or to the Compénies:Fribunal.”

(b)  the substitution, for subsection (4), of the foll Wirl

“(4) A compliance notice contemplated bsection (1) must set out—
[(a) must set out—

onigr association to whom the notice applies;

vision of this Act that has been contravened;

details of the nature and extent of the non-compliance;

(d) any steps that are required to be taken and the period within

which those steps must be taken; and

[(VM)]E) any penalty that may be imposed in terms of this Act if those

steps are not taken.”
(c) the substitution, for subsection (7), of the following:

“(7) If a person to whom a compliance notice has been issued fails to comply with
the notice, the Commission or the Executive Director, as the case may be, may

either—
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(a)  apply to a court for the imposition of an administrative fine; or

(b)  refer the matter to the National Prosecuting Authority for prosecution as
an offence in terms of section 214 (3), [but may not do both in respect

of any particular compliance notice]

5 but may not do both in respect of any particular compliance notice.”

100. Amendment of section 172 of Act 71 of 2008

Section 172 of the principal Act is hereby amended by the substitutio bseetion (1), for

the expression “in terms of [section 171]”, of the expression “in érms o Act”.

101. Amendment of section 175 of Act 71 of 2008

10 Section 175 of the principal Act is hereby amengjg& substitution in subsection (2), for

paragraph (f), of the following:

“(f) the degree to which the respon has co-operated with the Commission or

Takeover RegulationPanel case fnay be, and [a]the court;”
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102.

5
103.

10
104.

15
105.

20

Part 8 — Amendments affecting Chapter 8 of the Principal Act

Amendment of section 191 of Act 71 of 2008

Section 191 of the principal Act is hereby amended by the substitution in subsection (1), for

paragraph (b), of the following:

“(b) [Commissioner]Commission on the management of the Commission’g

the performance of any of its functions;”

Amendment of section 194 of Act 71 of 2008

Section 194 of the principal Act is hereby amended by thedubstitution in subsection (3), for

paragraph (b), of the following:

“(b) sufficient persons with legal training ce to satisfy the requirements of

[subsection]section 195 (3)(a).”

Amendment of section 195 of

Section 195 (7) of the yal “Act is hereby amended by the substitution, for the

expression “[An] deci expression “A decision”.

Amendment of séetian 200 of Act 71 of 2008

Section:200 he briﬁcipal Act is hereby amended by—
“the*Substitution, for subsection (1), of the following:
“(1) The Panel may appoint—

(a)  an Executive Director; and

(b) one or more deputy Executive Directors,[on terms and conditions

determined by the Panel]

on terms and conditions determined by the Panel, subject to subsection (4).”
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(b) the insertion, immediately after subsection (3), of the following:

“(4) The chairperson of the Panel, designated in terms of Section 198, in

consultation with the Minister and with the concurrence of the Minister of

Finance, may determine the remuneration, allowances, benefits, and conditions

5 of appointment of—

(a) The Executive Director;

(b) each member of the Panel, and

(c)  each member of the Takeover Special Commii e

106. Amendment of section 202 of Act 71 of 2008

10 Section 202 of the principal Act is hereby amended, by stitution, for subsection (2),

of the following:
“(2) The Takeover Special Committee

(a)  a chairperson, whosmi n attorney or advocate whether practicing or not;

and

15 (b) at least two o persons, [each of whom must be designated from time to
time by the Takeover Regulation Panel from among those of its members

by the Minister in terms of section 197 (1)(d).]

20

107. Amendment of section 203 of Act 71 of 2008

Section 203 of the principal Act is hereby amended by the substitution, for subsection (1),
of the following:
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“(1) The Minister must establish a council, to be known as the Financial Reporting

Standards Council, consisting of—

(a)  four persons, each of whom is registered and practicing as an auditor;

(b)  two persons each of whom is responsible for preparing financial statements on

5 behalf of public companies;

(c) two persons responsible for preparing financial stateme

companies, or personal liability companies;

(d) four persons who, in their capacity as holders

company, or as creditors of a company, are reasonab

10 financial statements, as contemplated in the definition of ‘financial statement’

in section (1);
(e)  two persons knowledgeable in

(f)  one person nominated by thé cutive officer of the Financial Services Board

\i&:: Services Board Act, 1990 (Act No. 97 of 1990), or

as defined in the Fina

15 any successor bod fo.it

(2) by the Governor of the South African Reserve Bank, or
y to it; [and]
(h) Aum of persons, nominated one each by any exchange that imposes

nce to financial reporting standards as a listing requirement[each of
20 whom must be appointed by the Minister, to serve for a term of three

years]; and

one person nominated by the body governing the regulation of the accounting

professions,

each of whom must be appointed by the Minister, to serve for a term of three years.”
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Part 9 — Amendments affecting Chapter 9 of the Principal Act

108. Amendment of section 212 of Act 71 of 2008

Section 212 of the principal Act is hereby amended by the substitution in subsection (6), for

5 the expression “[five] business days”, of the expression “10 business days”.

109. Amendment of section 214 of Act 71 of 2008

Section 214 of the principal Act is hereby amended by—

(a)  the substitution in subsection (1), for paragraph (c), of the following:

“(c) was knowingly a party toan act or omissign by" bu iness calculated to defraud

holder of the company’s

10 a creditor or employee of the comy

securities, or with another fraudul

@) conduct prohibited ion 22 (1); or

(ii) an act or omissiel by a business calculated to defraud a creditor,

employe ecurity holder of the company, or with another
15 pose; or]”
(b)  the substitutien in subsection (1), for paragraph (d), of the following:
“(d) 1 ; to the preparation, approval, dissemination or publication of a
ectus or a written statement contemplated in section 101, that contains an
untrue statement’ as defined and described in section 95.[—
20 (i) financial statements or summaries, to the extent set out in section 29

(6); or

(ii) a prospectus or a written statement contemplated in section 101,
that contains an ‘untrue statement’ as defined and described in

section 95.]”
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(c)  The substitution in subsection (2), for the expression “subsection (1)(d)”, of the

expression “subsection (1)(d) and section 29 (6)”.

(d)  The insertion immediately after subsection (3) of the following:

“(4) A person who contravenes section 99 (1), (2), (3), (4), (5), (8) or (9) and, if

5 that person is a company, every director and prescribed officer of the company

who knowingly was a party to the contravention, is—

(a)  guilty of an offence; and

(b) liable to any other person for any losses sustaiied

that contravention.”

10 110. Amendment of section 218of Act 71 of 2008

Section 218 of the principal Act is hereby am € substitution,for subsection (1), of

the following:

“(1)  Nothing in this Act rengder id "an agreement, resolution or provision of an

agreement, resolution dum of Incorporation or rules of a company that
15 is prohibited, [va e or that may be declared unlawful in terms of this

Act, unless rt fdeclares] has made a declaration to that effect regardingthat

agreement, resolition or provision [to be void].
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Part 10 - Amendments affecting Schedules of the Principal Act

111. Amendment of Schedule 1 of Act 71 of 2008

(1)  Schedule 1 of the principal Act is hereby amended by the substitution in Items
1(1)(b), 1(5), 1(5)(b)(i), 2(3) and 5(4), for each instance of the word ‘“[subitem]”

or“[subitems]”, of the word “sub-item” or “sub-items”, respectively.

(2) Item 1 of Schedule 1 of the principal Act is hereby amended by, the itution in

sub-item (3), for the opening phrase, of the following:

“(3) A non-profit company must not, directly or indirectly, >_:Jy any portion of its
income or transfer any of its assets, regardless, [whether] how the income or

orporator of the company,

asset was derived, to any person who is o
or who is a member or director appointing a director, of the

company, except—"’

112. Amendment of Schedule 2 of Act 7

Item 1 of Schedule 2 of the principal Act is hereby amended by the substitution, for sub-

item (2), of the followin

“(2) A notice of copversion must be accompanied by—

& [certified copy of a special resolution] written statement of consent

pproving the conversion of the close corporation_signed by members of

the corporation holding in aggregate, at least 75% of the members’ interest

in the corporation;

(b) [either a new]a Memorandum of Incorporation[or an amendment to the
company’s Memorandum of Incorporation] consistent with the

requirements of this Act [in either case]; and

(c) the prescribed filing fee.”
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113. Amendment of Schedule 3 of Act 71 of 2008
Schedule 3, Part A, Item 4 of the principal Act is hereby amended by—

(a) the substitution in the amendment of section 19(1)(b) of Act 69 of 1984, for the

expression “section 11 [(4)]”, of the expression “section 11 (3)”;

5 (b) the substitution in the amendment of section 20 of Act 69 or 1984, for the gxpression
“Sections 14 [(4)]”, of the expression “Sections 14 (2) and (3)”.

114. Amendment of Schedule 4 of Act 71 of 2008

Schedule 4 of the principal Act is hereby amended by the insertion, at the end of the
Schedule, of the following:

10 “Part A of Chapter 4 of the Consumer Protection 2008 (Act No. 19 of 2008)”

115. Amendment of Schedule 5 of Act 71 of 200

(1) Schedule 5 of the principal

(a)

15 (b) 3(3), 4 (4)(b), 6(2), 7(2) and (4), 8(1) and (2), 9(1), (2) and
:‘(5), (7), (7)(c) and (d) and (8) and 13 (1)(c)(i), for each instance of

‘[subitem]” or‘[subitems]”, of the word “sub-item” or “sub-items”,

respectively.

Item 2 of Schedule 5 of the principal Act is hereby amended by—

20 ) (a)  the insertion, immediately after the Item number, of the expression “(1)”;
(b) the insertion, immediately after the existing clause, of the following:

“(2) _Despite section 11, a pre-existing company—
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(a)  whose name, immediately before the effective date, satisfied the

requirements of section 49 of the previous Act is not required to

change its name to comply with section 11(3)(c) solely on the

ground that any part of its name was in an official language other

than English; and

(b) may continue to use a translated name that, immediately before

(b) em. 6 (2) of this Schedule.

into effect of the Act and the repeal

-of ‘the previous Act, a conflict, dispute or doubt arises within two years

after the effective date concerning the particular manner or form in

which, or time by which, a pre-existing company is required to—

(a) prepare its annual financial statements, convene an annual general

meeting, provide to its shareholders copies of its annual financial

statements, any notice or any other document; or

b file any particular document with the Commission; or

(c)  take any other particular action required in terms of this Act or the

company’s Memorandum of Incorporation,
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the company may apply to the Tribunal for directions, and a member of

the Tribunal may make an administrative order that is appropriate and

reasonable in the circumstances.”

(3) Item 4 of Schedule 5 of the principal Act is hereby amended by—

(a)

(b)

(©)

the substitution in each of sub-items (1)(a), (1)(b), (1)(c), (1)(d) and (1)(e), for

the expression “section 11(3)[(b)]”,of the expression “section 11 (33

the substitution in sub-item (1)(b), for the expression “sectio

expression “section 53 (b)”;

the insertion, immediately after sub-item (3), of the following:

“(BA)If, before the general effective dat "::E'E}holders of a pre-existing

company had adopted any agreem ween or among themselves,

under whatever style or title, ¢6m arable in purpose and effect to an

agreement contemplatedi'in segtion 15 (7), anysuch agreement continues

to have the same force :

effect—

1 effective date, for a period of two years, despite

: (7), or until changed by the shareholders who are

artiés to the agreement; and

after the two year period contemplated in paragraph (a), to the

extent that the agreement is consistent with this Act and the

company’s Memorandum of Incorporation.”

the substitution, for sub-item (4), of the following:

“(4) During the period of two years immediately following the general

effective date—

(a) _ if there is a conflict between—

(i) a provision of this Act, and a provision of
a[preexisting]pre-existing company’s Memorandum of
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Incorporation, the latter provision prevails, except to the

extent that this Schedule provides otherwise;

(i1) _ a binding provision contemplated in sub-item (3), and this

Act, the binding provision prevails; or

5 (iii)  a provision of an agreement contemplated in sub-item (3A),

and this Act or the company’s Memogindum of

10 (b)

15

‘poration]a_provision that prevails over this Act in

rms of paragraph (a).”

(4) Item 6 of Schedule 5 of the principal Act is hereby amended by—

etion, from the Item heading, of the expression “[treasury shares,]” ;

20 the deletion,from the opening phrase of sub-item (3), of the expression

“[treasury shares,]”;

the substitution in sub-item (3)(a), for the expression “[shares holder]”, of the

word “shareholders”; and

(d) Dby the insertion, immediately after sub-item (4), of the following:
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“(5) Section 164 does not apply with respect to the conversion by a company

of par value or nominal value shares of a pre-existing company in terms

of this Item, and in accordance with the regulations.

(5) Item 7 of Schedule 5 of the principal Act is hereby amended by the substitution, for

sub-item (2), of the following:

“(

A person contemplated in [subitem] sub-item (1) who, in terms of : Act, is

ineligible to be, or disqualified from being, a director, alt

prescribed officer, company secretary or auditor is regér o have] as

having resigned from [that]every such officein 4y as from the

effective date.

(6) Item 8 of Schedule 5 of the principal Act is hereby-@mended by the substitution in

sub-item (3), for paragraph (b), of the followin

“(b)

“(3)

a defensive name, or renewal of. ation of a defensive name.in terms

of section 43 of the previo at was in effect immediately before the
effective date must be gegarded s

of section 12 (9)

if it had been [reserved]registered in terms

the name is used by a company incorporated by the person

ho the name has been reserved; or

tem 11 of Schedule 5 of the principal Act is hereby amended by the substitution, for
sub-item (3), of the following:

A document that, before the effective date, had been served or filed in
accordance with the previous Act must be regarded as having been

satisfactorily served or filed for any comparable purpose of this Act.”

(8)  Item 12 of Schedule 5 of the principal Act is hereby amended by—
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“(a) the substitution in sub-item (4), for the expression “[subitem] (2)”, of the

expression “sub-items (1) and (2)”; and

(b)  the substitution in sub-item (5), for the expression “[subitems(2) and] (3)”, of
the expression “sub-items (1) to (3)”.

5 (9) Item 13 of Schedule 5 of the principal Act is hereby amended by the substitution in
sub-item (1)(c), for sub-paragraph (i), of the following:

“(i) the Commission may exercise any power of the Minister of" egistrar, or

the Panel may exercise any power of the Securities Reg 1, in terms
of the previous Act to investigate and prosecute agt

10 occurred during the period of three years immediately be re the effective date,

subject to sub-item (2); and”.



