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CUSTODY AND ACCESS TO CHILDREN RELATED CRIMES

1. The following legislation is relevant: (Simplified quotation)

No.38 of 2005: Children’s Act, 2005

Sect. 21, Rights of unmarried fathers:

(1) Has full parental rights if the child was born when the mother and father were living together in a permanent life- partnership or

Consents to be identified as the biological father of the child,

Obtained rights through a court application (Sect. 26)

Contributes or attempted to contribute in good faith to the upbringing or expenses of a child for a reasonable period.

Sect. 35, Refusal of access or refusal to exercise parental responsibilities and rights.

A person who breeches a court order or a parental responsibility agreement by not allowing the other party to exercise the rights stipulated in the order or agreement is guilty of an offence.

A person who has custody of a child must inform the parent who has access to a child of an intended change of address in writing. 

General Comments:

2. There is no consensus with regards to the issue of arrest and the removal of the children to the offended party, who was refused access.

Arrest:

3. In terms of section 40 of the Criminal Procedure Act, the crime committed in this regard (under discussion) would not justify an arrest made. The area of concern is however when the refusal is done in the presence of a police official, section 40(1)(a). This will be explored hereunder.

4. The SAPS Legal Services Department issued hints on professional policing in a booklet called “IQABANE”. Page 46, refers to the issue of arrest.

5. In this booklet it is stated that arrest should only be done as an “absolute last resort”. A police officer should refrain from affecting an arrest if:

· the attendance of the person in court, could be secured after the investigation was done and the court issue an Arrest warrant or summons, or
· if the police officer believes that the court will not issue a fine (on conviction) of more than (R 2500-00). (Section 56 of the Criminal Procedure Act.   

6. The last, but indeed the most important issue is, the effect arrest would have on the concerned child. Section 28(2) of the constitution states that “a child’s best interests are of paramount importance in every matter concerning the child”

7. In consideration of the above, the offending party can not be arrested in terms of section 40 of the Criminal Procedure Act. The investigation must be completed and prosecution must be instituted by the Senior Public Prosecutor before an arrest can be made, on the basis of a J50 arrest warrant issued by a magistrate.

Police protocol to be followed by SAPS personell in the light of the above legislation:

8. When a person who has rights to a child in terms of a court order (or as per parental agreement in terms of section 22 of the Children’s Act, Act 38 of 2005) is refused to enjoy this right as per the conditions of the said order/ agreement the following process must be followed:

8.1 A statement must be taken of the offended parent, a docket must be opened and registered on CAS.

8.2 An arrest must not be done. The case must be referred to the detective on standby, who must obtain a copy of the original court order or parental agreement. This must be filed under “A” section of the docket.

8.3 The case must be assigned to an Investigating Officer, who must obtain any witness statements of such a refusal and a warning statement from the person who had refused the intended access.

8.4 The case must be handed to the Senior Public Prosecutor, who will decide if prosecution must proceed or not. 

Repeated contravention’s during investigations:

9. When a parent persists to refuse access, the offended parent can report this to the local police station where an OB entry must be made of such refusal. The person who reports this must be provided with the OB reference number.

10. The investigating officer must obtain additional statements of such refusals and this must be filed in the original docket as additional charges of the initial contravention.

11. New dockets must not be opened for additional infringements as this would unnecessary and incorrectly inflate statistics.
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